
1 
 

EDUCATION AND HEALTH STANDING COMMITTEE, LEGISLATIVE 

ASSEMBLY, WESTERN AUSTRALIA 

INQUIRY INTO THE ESTHER FOUNDATION AND UNREGULATED PRIVATE 

HEALTH FACILITIES 

Simone Henriksen  

Associate Lecturer in Law 

PhD Candidate 

USC School of Law and Society 

 

30 May 2022 

 

INTRODUCTION 

1. My name is Simone Henriksen, and I am an Associate Lecturer in Law and PhD candidate in 

the School of Law and Society at the University of the Sunshine Coast. I welcome the 

invitation to make a submission to the Inquiry into the Esther Foundation and Unregulated 

Private Health Facilities. This submission specifically addresses term of reference 3: 

Current regulatory and legislative provisions, and those proposed provisions currently 

before the Parliament, to address the above concerns, including; 

(a) Options for regulating facilities not covered by the definition of ‘Health Service’ or 

‘Hospital’ in the Private Hospitals and Health Services Act 1927 (WA).  

In doing so, this submission draws upon research undertaken in my doctoral thesis. This thesis 

undertakes a critical analysis of the regulatory landscape of the alcohol and other drug 

treatment (AOD) sector in Australia and makes recommendations for reform.1 This submission 

will analyse two key areas of reform affecting AOD treatment services in Western Australia: 

The National Code of Conduct for Health Care Workers (National Code) and the National 

Quality Framework for Alcohol and Other Drug Treatment Services (NQF). Importantly, the 

two reforms each target a different aspect of AOD treatment delivery. The National Code will 

regulate the conduct of unregistered health practitioners in Western Australia, whilst the NQF 

is concerned with the regulation of specialist AOD treatment facilities. The complimentary 

nature of these reforms has the potential to improve the quality and safety of AOD treatment 

services in Western Australia, and Australia more broadly. However, detecting a risk of harm 

can be difficult under the National Code. Further, the proposed monitoring and enforcement 

mechanisms for the NQF pose a particular challenge in regard to achieving a nationally 

                                                            
1 See, eg, Simone M Henriksen, ‘The National Quality Framework: The Benchmark for the Alcohol and Other 

Drug Sector in Australia’ (2022) 30(1) Medical Law Review 110. 
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consistent approach to the quality and safety of AOD treatment in Australia. To overcome this 

problem, this submission makes the following recommendation: 

Recommendation: Implement a licensing regime to support the monitoring and 

enforcement of the NQF for all specialist AOD treatment facilities in Western Australia. 

2. The regulatory landscape of the AOD treatment sector in Australia is inherently complex.2 This 

complexity arises from the fact that multiple sources of regulation exist at both a state and 

federal level using a variety of regulatory mechanisms. Regulation of AOD treatment in 

Western Australia targets health practitioners and AOD treatment facilities via different 

mechanisms. These mechanisms include a suite of top-down hierarchical approaches and 

market harnessing tools to control or influence the behaviour of AOD treatment providers. To 

add to this complexity, AOD treatment is delivered by a heterogenous workforce comprised of 

unregistered and registered health practitioners, each of which is subject to different regulatory 

controls. The current regulatory landscape of the AOD treatment in Western Australia reflects 

this complexity.  

 

3. The National Code of Conduct for Health Care Workers 

The AOD workforce is a heterogenous group comprised of both registered and unregistered 

health practitioners. Research into health practitioner misconduct in the AOD treatment sector 

shows that registered and unregistered health practitioners ‘pose a similar risk of harm to the 

public’.3 However, health practitioners involved in the delivery of AOD treatment are regulated 

differently depending on whether they are unregistered or registered. Examples of registered 

health practitioners involved in the delivery of AOD treatment include nurses, medical 

practitioners and psychologists.4 Registered health practitioners are subject to the Health 

Practitioner Regulation National Law Act (WA) 2010 (‘National Law’). The National law 

protects the public by providing a nationally consistent approach to the regulation of registered 

health practitioners in Australia.5 Public protection is effected through a system of registration 

and accreditation which is used to enforce minimum standards for entry into, and practice of, 

the 15 professions covered under the National Law. Further, a range of enforcement tools are 

                                                            
2 Simone Henriksen and Dominique Moritz, ‘Regulation: The Panacea for Private Rehabilitation Centres’ 

(2018) 20 Flinders Law Journal 257, 267. 
3 Simone Henriksen, ‘Misconduct in the Alcohol and Other Drug Treatment Sector in Australia’ (2022) 29 

Journal of Law and Medicine (forthcoming). 
4 Natalie Skinner, Alice McEntee and Ann Roche, 'Australia's Alcohol and Other Drug Workforce: National 

Survey Results 2019-2020', Web Report) 8 

<https://nceta flinders.edu.au/application/files/1216/0748/4166/NCETA-NAODWS-19-20-Draft14.pdf> 
5 Explanatory Memorandum, Health Practitioner Regulation National Law (WA) Bill 2010 1. 
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available to the regulator to manage the health, performance and conduct of registered health 

practitioners. The enforcement approach of the National Law follows a responsive regulatory 

model which focuses on securing compliance through education and persuasion, whilst 

reserving the opportunity to escalate to more intrusive sanctions, such as placing conditions on 

practice, suspension, cancellation of practice or monetary penalties, for more serious breaches.6 

 

4. Many unregistered health practitioners are also involved in the delivery of AOD treatment in 

Australia. The 2019-2020 Alcohol and Other Drug National Workforce Survey results show 

that approximately 46 per cent of Australia’s AOD workforce is comprised of unregistered 

health practitioners.7 Examples of unregistered health practitioner roles in the AOD treatment 

sector include counsellors, social workers and community workers.8 These unregistered health 

practitioners are an important aspect of AOD treatment delivery with many involved in direct 

client services in AOD specialist organisations or non-AOD specialist organisations.9  

 

5. Unregistered health practitioners are not subject to the same level of regulatory oversight as 

registered health practitioners in Australia. In Western Australia, unregistered health 

practitioners are regulated by the Health and Disability Services (Complaints) Act 1995 (WA). 

This legislation provides for a statutory complaints body, the Health and Disability Services 

Complaints Office (HaDSCO), to receive and manage complaints regarding the provision of 

health services in Western Australia.10 The Health and Disability Services Complaints Act 1995 

(WA) sets out guiding principles for the provision of health services in Western Australia.11 

Unregistered health practitioner conduct that is ‘unreasonable’ in regard to the provision of a 

health service can be brought to the attention of HaDSCO via the consumer complaints 

mechanism.12 It may be argued that a threshold of ‘unreasonable’ conduct provides adequate 

consumer protection as it captures a wide range of conduct, enabling it to be investigated by 

HaDSCO. However, unlike the National Law, HaDSCO has limited enforcement powers 

                                                            
6 Health Practitioner Regulation National Law Act 2010 (WA) s 178(2); Robert Baldwin and Julia Black, 

'Really Responsive Regulation' (2008) 71 Modern Law Review 59, 62. 
7 Skinner, McEntee and Roche, 'Australia's Alcohol and Other Drug Workforce: National Survey Results 2019-

2020', (n 4). 
8 Ibid. 
9 Ann M Roche and Ken Pidd, ‘Alcohol and Other Drugs Workforce Development Issues and Imperatives: 

Setting the Scene’, National Centre for Education and Training on Addiction (Web Page, 2010) 43 

<http://nceta flinders.edu.au/workforce/who-are-the-aod-workforce/>. 
10 Health and Disability Services (Complaints) Act 1995 (WA) s 6(1). 
11 Ibid s 4(1). 
12 Complaints regarding the provision of health services by unregistered health practitioners can be made by  a 

person who uses a health service, their representative or another health service provider: Ibid ss 19(1), 22, 25(1). 
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available to manage the conduct of unregistered health practitioners in Western Australia. The 

powers available to HaDSCO for managing the conduct of unregistered health practitioners in 

Western Australia are currently limited to remedial action, for example requiring a health 

service provider to implement or review existing policies and procedures to minimise the risk 

of harm to health service users.13 This difference in regulatory oversight potentially exposes the 

public to a risk of harm where the delivery of health services involves unregistered health 

practitioners. 

 

6. To address this issue, the regulation of unregistered health practitioner conduct in Western 

Australia is currently under reform. Recent amendments to the Health and Disability Services 

(Complaints) Act 1995 (WA) have been adopted by the Legislative Assembly.14 The purpose 

of the amendments is to implement the National Code of Conduct for Health Care Workers 

(National Code) in Western Australia.15 These amendments expand the powers of HaDSCO to 

manage the conduct of unregistered health practitioners in Western Australia and, in doing so, 

provide improved safeguards to the public. The National Code protects the public from a risk 

of harm by setting minimum standards for the delivery of health services.16 Under this negative 

licensing scheme, entry into practice is not restricted. Instead, health service providers who fail 

to meet the minimum standards set by the National Code may be subject to regulatory action.17 

HaDSCO will have new regulatory power to issue interim and final prohibition orders 

restricting the practice of unregistered health practitioners who have breached the National 

Code and pose a serious risk of harm to the public.18 Further, provision is made for a public 

register of information regarding interim and final prohibition orders on the HaDSCO 

website.19 The public register will significantly improve public safety as it provides consumers 

with timely and accurate information on disciplinary action taken by HadSCO against 

unregistered health practitioners.20 The amendments also allow for the mutual recognition of 

                                                            
13 Ibid s 50; ‘Health and Disability Services Complaints Office 2020-2021 Annual Report’, Government of 

Western Australia Health and Disability Services Complaints Office (Web Report, 3 September 2021) 24 

<https://www.hadsco.wa.gov.au/About-Us/Annual-Report>. 
14 Western Australia, Parliamentary Debates, Legislative Assembly, 7 April 2022, 1827 (Ms A Sanderson). 
15 Explanatory Memorandum, Health and Disability Services (Complaints) Amendment Bill 2021 (WA) 1. 
16 Simone Henriksen, ‘Misconduct in the Alcohol and Other Drug Treatment Sector in Australia’ (n 3); 

Explanatory Memorandum (n 15). 
17 Explanatory Memorandum (n 15).  
18 Health and Disability Services (Complaints) Amendment Bill 2021 (WA) ss 52B, 52H. 
19 Ibid s 52O. 
20 Amy Opalek, 'Data Element Mapping to Analyse Fit for Use of Three XML Standards for Health Workforce 

Tracking' (2021) 19(72) Human Resources for Health 1, 2 
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interstate interim and final prohibition orders.21 With an increasingly mobile health workforce, 

mutual recognition of interstate orders provides improved consumer protection in Western 

Australia against unregistered health practitioners who practice in an unsafe or unethical 

manner.22  

 

7. The implementation of the National Code is an important step in achieving a nationally 

consistent approach to the regulation of unregistered health practitioners in Australia. The 

amendments reflect the current regulatory practices in New South Wales, Queensland, Victoria 

and South Australia. At the same time, protecting the public from a risk of harm in the AOD 

treatment sector can be problematic under a negative licensing regime. Individuals seeking 

treatment for their substance use disorder often have a complex patient profile, with multiple 

drugs of concern and other health co-morbidities including mental illness.23 Demand for 

treatment remains high with wait times continuing to lengthen.24 Consequently, this is a 

particularly vulnerable patient population,25 which arguably requires a higher level of 

regulatory oversight than can be provided under a negative licensing model such as the National 

Code. Statutory registration has been argued as being an effective way of improving patient 

safety as it provides a barrier to entry to practice.26 However, unregistered health practitioners 

from a broad range of occupational roles are involved in the delivery of AOD treatment making 

statutory registration difficult. Further, statutory registration may unnecessarily restrict an 

already stretched workforce.27  

 

                                                            
21 Health and Disability Services (Complaints) Amendment Bill 2021 (WA) s 52Q. 
22 Dimitra Panteli and Claudia B Maier, 'Regulating the Health Workforce in Europe: Implications of the 

COVID-19 Pandemic' (2021) 19(80) Human Resources for Health 1, 4. 
23 ‘Alcohol and Other Drug Treatment Services in Australia: Early Insights’, Australian Institute of Health and 

Welfare (Web Report, 14 April 2022) Drugs of Concern <https://www.aihw.gov.au/reports/alcohol-other-drug-

treatment-services/alcohol-other-drug-treatment-services-aus/contents/summary/clients>; K S Kylie Lee et al, 

‘Needs of Aboriginal Australian Women with Comorbid Mental and Alcohol and Other Drug Use Disorders’ 

(September 2014) 33 Drug and Alcohol Review 473, 473; Christina Marel et al, 'Effectiveness of Online 

Training for Improving Knowledge, Attitudes, and Confidence of Alcohol and Other Drug Workers in Relation 

to Co-occurring Mental Health Conditions' (2021) (1 October 2021) Drugs: Education, Prevention and Policy 1. 
24 Katinka van de Ven, Alison Ritter and Robert Stirling, 'The Impact of the COVID-19 Pandemic on the Non-

government Alcohol and Other Drug Sector: Future Implications' (January 2021), 44. 
25 Jenni Millbank, 'Female Health Practitioners Disciplined for Sexual Misconduct' (2020) 43(4) University of 

New South Wales Law Journal 1244, 1253. 
26 Suzanne Vaughan, 'Understanding the Debate on Regulation of Support Workers' (2014) 8(4) British Journal 

of Healthcare Assistants 185, 187; Ian Freckelton, 'Regulation of Health Practitioners: National Reform in 

Australia' (2010) 18(2) Journal of Law and Medicine 207, 213. 
27 John O'Connor and Ann Roche, 'Clinical Supervision in the Alcohol and Other Drug Field' (2005) 3(3) Of 

Substance 18, 18. 
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8. A key issue with the National Code is the detection of the risk of harm posed by unregistered 

health practitioners in the AOD treatment sector. Under the National Code, the detection of 

harm is largely reliant upon the use of the consumer complaint mechanism to identify a risk of 

harm. This is known as a reactive model of regulation.28 Research into misconduct in the AOD 

treatment sector in Australia suggests that under-reporting may be a significant barrier to 

detecting the risk of harm posed by unregistered health practitioners.29 The National Code 

imposes an obligation upon health care workers to report a concern about the conduct of another 

health care worker. This reporting mechanism operates in addition to the consumer complaints 

mechanism to identify health practitioners who pose a serious risk of harm to the public. The 

duty to report is triggered when a health care worker ‘forms a reasonable belief that another 

health care worker has placed or is placing clients at a serious risk of harm.’30 The broad nature 

of the drafting of the clause and the absence of a definition of ‘a serious risk of harm’ arguably 

can lead to confusion around reporting requirements and consequently under reporting is likely 

to be an issue. These reporting requirements are similar to the mandatory reporting provisions 

for registered health practitioners under the National Law.31 However, unlike the National 

Code, the National Law provides greater clarity around the type of conduct which must be 

notified. The National Law defines ‘notifiable conduct’ as:  

a)  Practising the practitioner’s profession while intoxicated by alcohol and drugs; or 

b) Engaging in sexual misconduct in connection with the practice of the practitioner’s profession; 

or 

c) Placing the public at substantial risk of harm in the practitioner’s practice of the profession 

because the practitioner has an impairment; or 

d) Placing the public at risk of harm by practising the profession in a way that constitutes a 

significant departure from accepted professional standards.32 

Importantly, the National Law compels a registered health practitioner to report another 

registered health practitioner who places the public at a substantial risk of harm whilst 

practising their profession due to an impairment.33 This mechanism operates in addition to the 

requirement for a registered health practitioner to make an annual statement to the Australian 

                                                            
28 Linda Haller, 'Disciplinary Fines: Deterrence or Retribution' (2002) 5(1-2) Legal Ethics 152, 154. 
29 Simone Henriksen, ‘Misconduct in the Alcohol and Other Drug Treatment Sector in Australia’ (n 3). 
30 See, eg, ‘National Code of Conduct for Health Care Workers (Queensland)’, Queensland Health (Web Page, 

15 September 2015) cl 4 <https://www health.qld.gov.au/system-governance/policies-standards/national-code-

of-conduct>. 
31 Health Practitioner Regulation National Law Act 2010 (WA) ss 140-142. 
32 Ibid s 140. 
33 Ibid s 140(c). 
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Health Practitioner Regulation Agency (AHPRA) that they do not suffer from an impairment.34 

However, there is no similar requirement for an unregistered health practitioner to self-report 

an impairment. Research shows that around ‘one per cent of Australia’s medical practitioners 

are impaired in the course of any given year.’35 It is likely that similar levels of impairment 

could be present in the unregistered health practitioner population. Consequently, the National 

Code provides few protections to the public against unregistered health practitioners who 

deliver health services whilst suffering an impairment.36  

 

9. Due to the shortcomings of the National Code, the implementation of the NQF is critical to 

improving the quality and safety of specialist AOD treatment services in Australia. As 

discussed above, these reforms should be thought of as complementary, rather than as 

alternatives, as they target different aspects of AOD treatment delivery.  

 

The National Quality Framework for Alcohol and Other Drug Treatment Services 

10. The regulation of AOD treatment facilities in Western Australia is also complex. A statutory 

licensing regime is in place for private hospitals operating in Western Australia.37 The Private 

Hospitals and Health Services Act 1927 (WA) defines a ‘private hospital’ as one ‘that is not a 

public hospital’.38 A ‘hospital’ is defined consistently with the Health Services Act 2016 (WA) 

which includes: 

(a) a premises where medical, surgical or dental treatment, or nursing care is provided for ill 

or injured persons and at which overnight accommodation may be provided; and 

(b)  a day hospital; and  

(c) a nursing post. 

The Private Hospitals and Health Services Act 1927 (WA) requires a person or body corporate 

to hold a licence to operate a private hospital in Western Australia.39 Some AOD treatment 

facilities may be captured by this licensing scheme. For example, where AOD treatment is 

provided in the setting of a ‘private psychiatric hostel’, the provider will be required to adhere 

                                                            
34 Ibid s109(1)(a)(i). 
35 Marie M Bismark, Matthew J Spittal, Jennefier M Morris and David M Studdert, ‘Reporting of Health 

Practitioners by their Treating Practitioner Under Australia’s National Reporting Law’ (2016) 204(1) Medical 

Journal of Australia 24.e1, 24.e4. 
36 Ian Freckelton, ‘Regulation of Health Practitioners: National Reform in Australia’ (2010) 18 Journal of Law 

and Medicine 207, 219. 
37 Private Hospitals and Health Services Act 1927 (WA). 
38 Ibid s 2(1) 
39 Ibid s 26B. 



8 
 

to minimum standards for the supervision of patients,40 provision of food at premises,41 

administration of drugs,42 the control over a patient’s own pension,43  and record keeping.44 

These minimum standards reduce the risk of patients being exposed to financial exploitation 

and improve basic care, however as the Esther Foundation situation shows, many AOD 

treatment facilities fall outside the statutory licencing scheme in Western Australia. 

Consequently, patients seeking AOD treatment in Western Australia risk being exposed to poor 

quality and inappropriate treatment.  

 

11. The NQF has been implemented to provide a nationally consistent approach to the safety and 

quality of AOD treatment in Australia.45 The NQF is currently in a transitional phase, however 

by 28 November 2022, ‘all specialist AOD treatment providers must meet national 

accreditation standards for the delivery of services to patients.’46 The NQF seeks to improve 

the quality and safety of AOD treatment in Australia by setting minimum standards against 

which providers must be accredited.47 AOD specialist treatment providers will also be required 

to undergo revalidation ‘every three or four years depending upon the choice of standard and 

jurisdictional requirements’.48 Whilst the NQF has the potential to improve the quality and 

safety of AOD treatment services in Australia, several key issues arise with this regulatory 

approach. These issues relate to the need for a clear articulation of the regulatory goals, 

implementation and sustainability of the framework, and the structural arrangements for 

monitoring and enforcement of the NQF. Please find attached a recently published paper titled, 

‘The National Quality Framework: The Benchmark for the Alcohol and Other Drug Sector in 

Australia’ (2022) 30(1) Medical Law Review 110, which provides a detailed critical analysis of 

the NQF and these specific issues.  

 

                                                            
40 Private Hospitals (Licensing and Conduct of Private Psychiatric Hostels) Regulations 1927 (WA) s 7. 
41 Ibid s 10. 
42 Ibid s 11. 
43 Ibid s 14. 
44 Ibid s 15. 
45 National Quality Framework for Drug and Alcohol Treatment Services', Australian Government Department 

of Health (Web Page, 2 December 2019) 5 <https://www health.gov.au/resources/publications/national-quality-

framework-for-drug-and-alcohol-treatment-services>. 
46 Ibid; Simone Henriksen, ‘The National Quality Framework: The Benchmark for the Alcohol and Other Drug 

Sector in Australia’ (n 1) 119. 
47 Simone Henriksen, ‘The National Quality Framework: The Benchmark for the Alcohol and Other Drug 

Sector in Australia’ (n 1) 121. 
48 For a more detailed discussion of the use of quality frameworks to improve the quality and safety of health 

care and the AOD treatment sector more specifically, see, eg: Simone Henriksen, ‘The National Quality 

Framework: The Benchmark for the Alcohol and Other Drug Sector in Australia’ (n 1) 119. 



9 
 

12. The greatest challenge facing the successful implementation of the NQF is the proposed 

structural arrangements for the monitoring and enforcement of the framework.49 Two key issues 

arise from the proposed monitoring and enforcement strategy for the NQF. First, to date, no 

statutory framework has been implemented in Western Australia to make accreditation against 

the NQF mandatory for privately funded specialist AOD treatment providers. Without a 

statutory framework to enforce the NQF, privately funded specialist AOD treatment providers 

will continue to operate under a self-regulatory model, potentially exposing patients to a risk of 

poor quality or inappropriate treatment. Second, contractual arrangements lack the necessary 

level of responsiveness to enforce the NQF. For example, failure to maintain accreditation 

against the NQF is likely to result in termination of the contractual agreement with the funding 

provider, whether that be State or Commonwealth. This approach is punitive and focuses 

heavily upon deterrence. Responsive regulation, as explained by Ayres and Braithwaite, is 

thought to be a more effective approach to enforcement because it is able to consider the specific 

needs and motivations of an industry.50  This approach engages a range of strategies, starting 

with persuasion and escalating through to more restrictive action depending on the nature of 

the breach.  

 

13. Whilst the use of existing contractual arrangements to give effect to the NQF for publicly 

funded treatment providers has cost saving advantages, distinguishing between providers based 

on funding status seriously challenges regulatory coherence at a state and national level.51 To 

address this issue, this submission recommends that the monitoring and enforcement of the 

NQF should not distinguish between the funding status of the treatment provider. Instead, a 

statutory licensing framework should be used to give effect to the monitoring and enforcement 

of the NQF for all specialist AOD treatment providers. This could be achieved by amending 

the Private Hospitals and Health Services Act 1927 (WA) to include a definition of ‘specialist 

AOD treatment provider’, and inserting a new provision, ‘Licence to conduct a specialist AOD 

treatment facility’. The Private Hospitals (Licensing and Conduct of Private Hospitals) 

Regulations 1987  (WA) could then be utilised to give effect to the NQF as a condition of 

approval of a licence to operate a specialist AOD treatment facility in Western Australia. 

 

                                                            
49 Ibid 134. 
50 Ian Ayres and John Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (Oxfod 

University Press, 1992) 6. 
51 Simone M Henriksen, ‘The National Quality Framework: The Benchmark for the Alcohol and Other Drug 

Sector in Australia’ (n 1) 134. 
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14. Thank you, again, for the opportunity to contribute to the Inquiry into the Esther Foundation 

and Unregulated Private Health Facilities in Western Australia. Should you require and further 

information, please do not hesitate to contact me. 

 

Yours sincerely, 

Simone Henriksen LLB (Hons) GDLP. B.Pharm MPS. 

Associate Lecturer in law 

School of Law and Society 

University of the Sunshine Coast 

 

 

 

 

 

 



THE NATIONAL QUALITY
FRAMEWORK: THE BENCHMARK
FOR THE ALCOHOL AND OTHER

DRUG SECTOR IN AUSTRALIA
SIMONE M. HENRIKSEN*

School of Law and Society, University of the Sunshine Coast, Sippy Downs, Queensland, Australia

A B S T R A C T
A National Quality Framework, developed by the Australian Government Department
of Health, currently in a transitional phase, has been introduced to improve the quality
of alcohol and other drug treatment services and provide a nationally consistent ap
proach to treatment quality in the sector in Australia. This article examines how the
National Quality Framework aims to achieve these goals. The article draws on the the
ory of quality frameworks to demonstrate how quality of treatment services may be im
proved under the National Quality Framework. The most difficult challenge for the
National Quality Framework will be to deliver a nationally consistent approach to im
proving quality under the current structural arrangements for monitoring and enforce
ment of the framework.
K E Y W O R D S : alcohol, drug, framework, quality, regulation, standards

I . I N T R O D U C T I O N
On 28 November 2019, a National Quality Framework for Drug and Alcohol
Treatment Services (NQF) was introduced across Australia.1 The NQF forms part of
the Commonwealth Government’s drug strategy known as the National Drug
Strategy.2 Alcohol and other drug (AOD) treatment services are just one aspect of
Australia’s approach to reducing harms associated with alcohol and other drugs. AOD

VC The Author(s) 2022. Published by Oxford University Press; All rights reserved.
For permissions, please email: journals.permissions@oup.com

* shenriks@usc.edu.au
1 ‘National Quality Framework for Drug and Alcohol Treatment Services’, Australian Government Department

of Health (Web Page, 2 December 2019) <https://www.health.gov.au/resources/publications/national-
quality-framework-for-drug-and-alcohol-treatment-services> (20 May 2020, date last accessed).

2 ibid 5.
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treatment ‘reduces the demand for alcohol and other drugs, improves health, reduces
criminal behaviour, improves psychological wellbeing’ and promotes social inclusion.3

These benefits make AOD treatment a worthwhile investment; with every $1.00
invested in treatment it is estimated that society gains $7.00.4

Despite the benefits associated with AOD treatment, problems exist within the
AOD treatment sector. Prior to the introduction of the NQF, each state and territory
has been responsible for regulating the delivery of AOD treatment services. This has
led to differences in regulatory mechanisms between jurisdictions. Further, differences
in funding sources and the range of treatment services have resulted in a complex sys-
tem of governance. Over 2017 2018, a number of public inquiries noted the limited
availability of residential treatment services, particularly in regional and rural areas.5

Other concerns include: long wait times to access treatment; lack of treatment
options for new and emerging substances; the capacity of the sector to cope with de-
mand for treatment; the cost involved in accessing treatment and the absence of uni-
form regulatory controls across the sector.6 The NQF was introduced with the aim of
addressing these shortcomings by providing a nationally consistent approach to the
delivery of AOD treatment. However, how well the NQF achieves its stated purpose
of improving the quality of AOD treatment and addressing the shortcomings in the
sector is dependent upon the design of the framework.

Good regulatory design is crucial to the effectiveness of regulation.7 Effective regu-
lation produces the intended or desired outcome.8 Given the problems within the
AOD treatment sector in Australia, it is important to consider the likely challenges to
improving quality with the NQF. Several public inquiries have identified harms that
exist within the AOD treatment sector due to the piecemeal approach to governance
and that continuing this previous approach could be ‘detrimental to patients’ health,
wellbeing and financial situation’.9 The submissions and findings of these inquiries

3 Alison Ritter et al, ‘New Horizons: The Review of Alcohol and Other Drug Treatment Services in
Australia’, National Drug and Alcohol Research Centre (Final Report, July 2014) 44 <https://ndarc.med.
unsw.edu.au/resource/new-horizons-review-alcohol-and-other-drug-treatment-services-australia> (21 July
2020, date last accessed).

4 ibid.
5 ‘Enquiry into the Provision of Alcohol and Drug Rehabilitation Services Following Contact with the

Criminal Justice System’, Victorian Ombudsman (Full Report, September 2017) 7 <https://www.ombuds
man.vic.gov.au/our-impact/investigation-reports/enquiry-into-the-provision-of-alcohol-and-drug-rehabilita
tion-services-following-contact-with-the-criminal-justice-system/> (25 August 2020, date last accessed);
Portfolio Committee No 2 - Health and Community Services, New South Wales Parliament, Inquiry into
the Provision of Drug Rehabilitation Services in Regional, Rural and Remote New South Wales (Final Report,
August 2018) 1,14; Parliamentary Joint Committe on Law Enforcement, ‘Inquiry into Crystal
Methamphetamine (ice) Final Report’, Parliament of Australia (Final Report, 28 June 2018) 12, 30, 34
<https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Law_Enforcement/
Crystalmethamphetamine45/Final_Report/c02> (25 August 2020, date last accessed).

6 ‘Enquiry into the Provision of Alcohol’ (n 5) 7; Portfolio Committee No 2 - Health and Community
Services (n 5) 1, 14, 16; Parliamentary Joint Committe on Law Enforcement (n 5).

7 Cento Veljanovski, ‘Economic Approaches to Regulation’ in Robert Baldwin, Martin Cave and Martin
Lodge (eds), The Oxford Handbook of Regulation (OUP 2013) 17, 27.

8 Helen Xanthaki, ‘An Enlightened Approach to Legislative Scrutiny: Focusing on Effectiveness’ (2018) 9
European Journal of Risk Regulation 431, 432.

9 Parliamentary Joint Committe on Law Enforcement (n 5) 2.86; ‘Enquiry into the Provision of Alcohol’ (n
5) 7; Portfolio Committee No 2 - Health and Community Services (n 5) 1, 14, 16.
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provide the normative basis for direct intervention by the state. However, choosing
the most effective regulatory tools can be problematic. This is because the concerns
raised by these inquiries not only relate to the quality of treatment but also to the eq-
uity of treatment. AOD treatment provides a positive contribution to improving the
response to substance misuse in Australia but many patients are unable to access treat-
ment due to increased demand, cost or geographical reasons. Consequently, the
choice of regulatory tool is important, as it must have the capacity to strike a balance
between managing the risk of harm, minimising harm, and promoting the desirable
effects associated with the provision of AOD treatment.

The desired outcome of the NQF is to improve the quality and safety of AOD
treatment in Australia.10 Research shows that quality improvements in health care can
be difficult to achieve and sustaining them can be even harder.11 This article looks at
what we can expect from the NQF in terms of its ability as a regulatory tool to im-
prove and maintain quality initiatives in the AOD treatment sector. Drawing on re-
search into the use of quality frameworks, this article identifies the key challenges
facing the initial implementation and long-term sustainability of the NQF in the AOD
treatment sector in Australia. First, there is a need for clear goal definition in the qual-
ity framework.12 The NQF provides little clarity on what ‘quality’ means in the con-
text of AOD treatment. This is likely to create a high level of uncertainty around the
implementation of the NQF and how compliance should be assessed. Second, imple-
mentation and sustainability of quality improvement has been found to be dependent
upon resource availability.13 It is argued that implementing and sustaining quality
improvements may be difficult in a sector that is already underfunded and over
stretched. Third, quality frameworks assume that structuring or organising a system
will result in improvements in quality. It is argued that the structural arrangements for
monitoring and compliance with the NQF do not align with a nationally consistent

10 ‘National Quality Framework for Drug and Alcohol Treatment Services’ (n 1) 7.
11 Justin M Glasgow, Michael L Davies and Peter J Kaboli, ‘Findings from a National Improvement

Collaborative: Are Improvements Sustained?’ (2012) 21(8) BMJ Quality and Safety 663, 663; SI Benrimoj
et al, ‘Monitoring Quality Standards in the Provision of Non-prescription Medicines from Australian
Community Pharmacies: Results of a National Programme’ (2007) 16 Quality and Safety in Health Care
354, 357; Mary Dixon-Woods, Sarah McNicol and Graham Martin, ‘Ten Challenges in Improving Quality
in Healthcare: Lessons from the Health Foundation’s Programme Evaluations and Relevant Literature’
(2012) 21(10) BMJ Quality and Safety 876, 876, 882; Susan Burnett et al, ‘Organisational Readiness:
Exploring the Preconditions for Success in Organisation-wide Patient Safety Improvement Programmes’
(2010) 19 BMJ Safety and Quality 313, 313; Calie Santana et al, ‘Quality Improvement in Community
Health Centres: The Role of Microsystem Characteristics in the Implementation of a Diabetes Prevention
Initiative’ (2010) 19 BMJ Safety in Health Care 290, 291; Charissa Zaga, Sandra Leggat and Sophie Hill,
‘Partnering with Consumers in the Public Reporting of Quality of Care: Review of the Victorian Quality of
Care Reports’ (2018) 42 Australian Health Review 550, 554.

12 John G Wakefield and Christine M Jorm, ‘Patient Safety – A Balanced Measurement Framework’ (2009)
33(3) Australian Health Review 382, 383; Christopher Fawcett, Helen Moriarty and Roshan Perera, ‘A
Template Approach to Quality Improvement Activity: A Primary Care Example’ (2013) 37 Australian
Health Review 535, 536.

13 Virginia Mumford et al, ‘Counting the Costs of Accreditation in Acute Care: An Activity-based Costing
Approach’ (2015) 5 BMJ 1, 5; Anne Sales and Sanjay Saint, ‘Evaluating the Effect of a National
Collaborative: A Cautionary Tale’ (2012) 21(8) BJ Quality and Safety 621, 622; Dixon-Woods, McNicol
and Martin (n 11) 880.
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approach to governance and consequently erode trust limiting the benefits of a
principles-based approach.

This article proceeds on the following basis. Section II of this article discusses qual-
ity frameworks and standards as regulatory tools. This part examines why a national
quality framework was the normative choice of regulatory tool for addressing the
shortcomings with the AOD treatment sector. Section III introduces the NQF and
provides an outline of the substantive components. Section IV discusses the challenges
that the NQF raises for the AOD treatment sector. This part will focus on the poten-
tial impact of the following points on initiating and sustaining quality improvements
with the NQF: the absence of a definition of quality AOD treatment, resource avail-
ability, and the structural arrangements for monitoring and compliance of the NQF.

I I . Q U A L I T Y F R A M E W O R K S
National frameworks for improving health system performance are used in many juris-
dictions around the world.14 Quality frameworks are based upon the work of Avedis
Donabedian.15 Donabedian developed a model linking organisational structure with
processes and outcomes to produce a framework for assessing quality and monitoring
and compliance of health systems.16 Organisational structure refers to the human and
material resources of the facility and how they are organised.17 ‘Process’ refers to how
care is delivered, whilst outcome refers to the effect of the care on patients.18 In this
model, information is drawn from each of the three components to assess the quality
of care.19

Donabedian’s model has been further refined to distinguish between ‘management’
and ‘clinical’ processes.20 This is important because it acknowledges that good clinical
processes alone are insufficient to ensure quality of care. The refined model estab-
lishes a further link between management processes such as staff training or human re-
source management on patient safety outcomes.21 However, this distinction can make
it difficult to find consensus on the measure of quality of care both within and across
organisations. Clinicians may measure quality according to the ‘excellence of the serv-
ices they provide and the quality of their interactions with patients’, whereas manage-
ment may link quality with efficiency.22 Patients, on the other hand, generally link
quality with positive health outcomes.23 It has been suggested that one way to

14 OA Arah et al, ‘Conceptual Frameworks for Health Systems Performance: A Quest for Effectiveness,
Quality and Improvement’ (2003) 15(5) International Journal for Quality in Health Care 377, 379.

15 Avedis Donabedian, ‘The Quality of Care How Can It Be Assessed?’ (1988) 260(12) Journal of American
Medical Association 1743, 1744.

16 Ibid 1745; Arden Handler, Michele Issel and Bernard Turnock, ‘A Conceptual Framework to Measure
Performance of the Public Health System’ (2001) 91(8) American Journal of Public Health 1235, 1235; AM
Kilbourne et al, ‘A Framework for Measuring Quality and Promoting Accountability Across Silos: The Case
of Mental Disorders and Co-occurring Issues’ (2010) (19)(2) Quality and Safety in Health Care 113, 114.

17 Donabedian (n 15) 1745; William B Runciman et al, ‘Tracing the Foundations of a Conceptual Framework
for a Patient Safety Ontology’ (2010) 19 Quality and Safety in Health Care 1, 1.

18 Avedis Donabedian (n 15) 1745; Runciman et al (n 17) 2.
19 Donabedian (n 15) 1745.
20 C Brown et al, ‘An Epistemology of Patient Safety Research: A Framework for Study Design and

Interpretation. Part 1. Conceptualising and Developing Interventions’ (2008) (17)(3) Quality and Safety in
Health Care 158, 159.

21 Ibid.
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overcome these different interpretations and measures is to define ‘quality of care’
consistently across the framework.24 This approach can resolve internal differences
within an organisation but also allows for comparison of quality between organisations
within a system.

Quality frameworks are thought to be useful for improving the quality of services
in complex systems. Under a quality framework model, a system is divided into units:
organisational structure, processes or how the activity is performed and outcomes.
This creates order within the system. Each unit is defined by its role within the sys-
tem. However, viewing these units in isolation from one another has the potential to
create disorder due to a lack of coordination between the units. Quality frameworks
overcome this by assuming a causal relationship between the organisational structure,
processes and outcomes.25 This causal relationship infers ‘that good structure
increases the likelihood of good process, and good process increases the likelihood of
good outcome.’26

Issues arise with quality frameworks in more complex systems such as health where
care needs to be integrated across different providers.27 This is because Donabedian’s
framework was designed in an era when health care was less complex and patient cen-
tred care was in its infancy.28 Further, assessing quality involves an inquiry into organi-
sational structure and processes however, the patient is absent from this evaluation.29

Many patient characteristics also contribute to quality health outcomes such as genet-
ics, socioeconomic status, culture, and perceptions of one’s own health.30 Today, the
role of the patient in improving health is well established; patients need to take an ac-
tive role in improving their health.31 Consequently, where the patient is not an inte-
gral part of the framework, quality improvements may be difficult to achieve and even
harder to maintain.

Health care systems such as the AOD treatment sector are often complex and in-
volve a range of regulatory actors. Quality frameworks can be useful for improving
quality of services in such complex systems as they recognise health care is the

22 Maya J Goldenberg, ‘Defining “Quality of Care’ Persuasively’ (2012) 33 Theoretical Medicine and Bioethics
243, 250; David B Evans et al, ‘Measuring Quality: From the System to the Provider’ (2001) 13(6)
International Journal for Quality in Health Care 439, 440.

23 Goldenberg (n 22) 250.
24 Evans et al (n 22) 443.
25 Brown et al (n 20) 159.
26 Donabedian (n 15) 1745.
27 John Z Ayanian and Howard Markel, ‘Donabedian’s Lasting Framework for Health Care Quality’ (2016)

375(3) New England Journal of Medicine 205, 206; Donald Berwick and Daniel M Fox, ‘Evaluating the
Quality of Medical Care: Donabedian’s Classic Article 50 Years Later’ (2016) 94(2) The Millbank Quarterly
237, 240.

28 Berwick and Fox (n 27) 240.
29 David J Carter, James Brown and Carla Saunders, ‘The Patient’s Voice: Australian Health Care Quality and

Safety Regulation from the Perspective of the Public’ (2018) 25 Journal of Law and Medicine 408, 413.
30 Jay Harolds, ‘Quality and Safety in Health Care, Part I’ (2015) 40(8) Clinical Nuclear Medicine 660, 661.
31 Gemmae M Fix et al, ‘Patent-centred Care is a Way of Doing Things: How Healthcare Employees

Conceptualize Patient-centred Care’ (2018) 21 Health Expectations 300, 301; Berwick and Fox (n 27) 237;
Rosian Tossaint-Schoenmakers et al, ‘The Challenge of Integrating eHealth into Health Care: Systematic
Literature Review of the Donabedian Model of Structure, Process and Outcome’ (2021) 23(5) Journal of
Medical Internet Research e21780: 17.
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product of many integrated units rather than individual practitioners or discreet
units.32 Individual health care practitioners continue to adhere to their required pro-
fessional standards; however, the organisation as a whole should reflect these stand-
ards when delivering health care services.33 In this way quality frameworks view poor
quality health as a symptom of a much larger systemic problem.34 They view the orga-
nisation as being collectively responsible for the quality of health care.

Quality frameworks use standards to influence or regulate behaviour as opposed to
using command and control techniques.35 Standards have been defined as ‘norms or
criteria that are provided in order to clearly specify what is acceptable and what is un-
acceptable practice.’36 There are several benefits of using standards as a regulatory
tool. For example, performance or outcome standards ‘require certain conditions to
be met at the point of supply’.37 Under this type of standard the organisation or sup-
plier has the discretion to determine how the conditions will be met.38 This approach
builds flexibility into the regulatory regime as these standards can accommodate sys-
tems with diverse organisations.39 Further, the regulatory regime may be more sus-
tainable as these standards are generally drafted broadly to allow for innovation and
changing practice.40

However, standards have limitations and may not always result in an improvement
in behaviour.41 The broad nature of performance or outcome standards can often lead
to uncertainty and increased compliance costs as organisations are unable to interpret
what is acceptable conduct.42 When this occurs organisations may unnecessarily re-
strict their conduct or withdraw from the industry.43 Uncertainty also increases the
risk of creative compliance with the standards. This is where organisations adhere to
the letter of the law but not the spirit of the law. Also, organisations may shift their be-
haviour to a less regulated, different activity that may be more harmful, defeating the
purpose of the regulation.44 Alternatively, organisations may focus too heavily on the
outcome rather than the process used to achieve the outcome.45 Also, quality

32 Tracey Evans Chan, ‘Organisational Liability in a Health Care System’ (2010) 18 Torts Law Journal 228,
233, 249.

33 Ibid.
34 Ibid 233.
35 Josje Kok, Ian Leistikow and Roland Bal, ‘Pedagogy of Regulation: Strategies and Instruments to Supervise

Learning from Adverse Events’ (2019) 13 Regulation and Governance 470, 471.
36 Arie Freiberg, ‘Jerusalem Papers in Regulation and Governance’ (Conference Paper, Jerusalem Forum on

Regulation and Governance, June 2010); Aseem Prakash and Matthew Potoski, ‘Dysfunctional Institutions?
Toward a New Agenda in Governance Studies’ (2016) 10 Regulation and Governance 110, 116.

37 Anthony I Ogus, Regulation: Legal Form and Economic Theory (Hart Publishing, 2004) 150.
38 Cristie L Ford, ‘New Governance, Complinace and Principles-Based Security Regulation’ (2008) 45(1)

American Business Law Journal 1, 7; Ogus (n 37) 169.
39 Robert Baldwin, Martin Cave and Martin Lodge, Understanding Regulation: Theory, Strategy and Practice

(OUP 2012) 297.
40 Arie Freiberg, Tools of Regulation (Federation Press, 2010) 191.
41 Prakash and Potoski (n 36) 117; Julia Black, Martyn Hopper and Christa Band, ‘Making a Success of

Principles-based Regulation’ (2007) 1(13) Law and Financial Markets Review 191, 195.
42 Freiberg (n 40) 193; Colin Scott, ‘Standard Setting in Regulatory Regimes’ in Robert Baldwin, Martin Cave

and Martin Lodge (eds), The Oxford Handbook of Regulation (OUP 2010) 104, 109; Ford (n 38) 8.
43 Baldwin (n 39) 301.
44 Freiberg (n 40) 273.
45 Prakash and Potoski (n 36) 117.
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frameworks assume that minimum standards will foster continuous improvement.
However, the binary concept of compliance versus noncompliance only encourages
organisations to meet the minimum standards that have been set by the framework.46

Consequently, it is important to find the most appropriate type of standard to align
with the desired regulatory outcome.

Quality frameworks can use more than one type of standard and many have a hy-
brid regulatory structure.47 Principles-based regulation (PBR) is one of many tools
used in quality frameworks.48 Similar to performance standards, PBR ‘relies upon sub-
stantive standards or objectives imposed on industry members to achieve legislative
purposes.’49 This approach is useful where the regulated industry is diverse and sub-
ject to change. This is because the principles are generally drafted broadly using evalu-
ative terms such as ‘reasonable care’, giving them a ‘broad application in a diverse
range of circumstances’.50 Whilst PBR shares many of the disadvantages of perfor-
mance standards mentioned above,51 PBR is more likely to result in congruence with
the regulatory goals and produce more efficient markets than a strict rule-based ap-
proach.52 However, compliance is largely determined by the entire regulatory complex
including the incentives for compliance and level of industry buy in.53

Quality frameworks can be used to measure regulatory performance; however, the
capacity to do so is limited by its structure.54 Quality frameworks measure or evaluate
performance by establishing measures or standards against which an organisation can
be assessed.55 Evaluating regulatory performance is important for two reasons. First,
decision makers need to know whether a particular regulatory intervention has con-
tributed to an improvement in outcome.56 Secondly, a performance evaluation can
measure how each unit within a system has contributed to the pre-established goals
and identify problems and areas for improvement.57 When performance measures are
relevant to each component within a system, they can be used to identify problems
and improve performance. Consequently, these frameworks provide a way of inquir-
ing into and measuring the impact of each unit within a system.58 However,

46 Marianne Fenech, Miriam Giugni and Kathryn Bown, ‘A Critical Analysis of the National Quality
Framework: Mobilising for a Vision for Children Beyond Minimum Standards’ (2012) 37(2) Australasian
Journal of Early Childhood 5, 8.

47 Ford (n 38) 9.
48 It is beyond the scope of this chapter to discuss every regulatory choice.
49 Vincent Di Lorenzo, ‘Principles-Based Regulation and Legislative Congruence’ (2012) 15(45) New York

University Journal of Legislation and Public Policy 45, 47.
50 Black, Hopper and Band (n 41) 192.
51 ibid 195, 196.
52 ibid 193; Di Lorenzo (n 49) 47, 48.
53 Black, Hopper and Band (n 41) 196.
54 Kok, Leistikow and Bal (n 35); Cary Coglianese, ‘Measuring Regulatory Performance’, Organisation for

Economic Co-operation and Development (Expert Paper, August 2012) 17 <https://www.oecd.org/regre
form/framework-for-regulatory-policy-evaluation.htm> (15 December 2020, date last accessed).

55 K Checkland and M Marshall, ‘National Service Frameworks as Tools for Quality Improvement’ (2002) 11
Quality and Safety in Health Care 211, 211; Prakash and Potoski (n 36).

56 Coglianese (n 54) 14.
57 Evans et al (n 22) 439; Aminder A Singh and Jonathon R Boyle, ‘Evaluating Quality in Clinical Care’

(2020) 38(10) Surgery 632, 633.
58 Coglianese (n 54).
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performance measurement is challenging when PBR is combined with risk-based reg-
ulation.59 Risk-based regulation requires a detailed analysis and calculation of costs to
provide a ‘complete picture of the risk’.60 In risk-based regulation generally the regula-
tor undertakes this calculation however, in PBR some discretion is given to the organi-
sation or industry to determine the risk.61 Issues of interpretation of the level of risk
and accountability arise due to the broad nature of PBR.62 In these circumstances the
calculation of risk can vary across a sector.

Despite the extensive use of quality initiatives based on Donabedian’s model, im-
proving quality in health care can be difficult.63 One reason for this is linear nature of
the quality framework model. Donabedian’s model assumes that the three domains
exist in linear sequential relationship of structure!process!outcome.64 This has
been challenged as being too simplistic because each domain affects the other and it
has been suggested that a bi-directional relationship exists between the domains.65 It
is also assumed that structure and process contribute equally to the outcome.66

However, not all changes in structure and process will significantly improve the
outcome.67

Successful implementation and sustainability of quality initiatives is largely depen-
dent upon organisational capacity. However, effecting a change in quality may be diffi-
cult where organisations do not have sufficient resources to successfully implement
quality initiatives.68 Barriers to implementation include financial and time constraints
as well as the burden of data collection necessary to measure outcomes.69 Also, the fi-
nancial burden of adopting a quality framework has been found to disproportionately
affect small organisations.70 Successful implementation requires strong leadership
from within the organisation and opportunities for professional development to effect
change.71 Further, quality frameworks assume organisations have clear and realistic

59 Baldwin, Cave and Lodge (n 39) 308.
60 Christopher Reynolds, Public Health Law and Regulation (Federation Press 2004) 147, 154.
61 Baldwin, Cave and Lodge (n 39) 308.
62 ibid 309; Black, Hopper and Band (n 41) 196.
63 Carter, Brown and Saunders (n 29) 409; Glasgow, Davies and Kaboli (n 11) 663; Dixon-Woods, McNicol

and Martin (n 11) 876; Burnett et al (n 11) 313.
64 Harolds (n 30) 660; Singh and Boyle (n 57) 632; Lynne Moore et al, ‘Donabedian’s Structure-process-

outcome Quality of Care Model: Validation in an Integrated Trauma System’ (2015) 78(6) Journal of
Trauma and Acute Care Surgery 1168, 1168; Tossaint-Schoenmakers et al (n 31) 2.

65 Harolds (n 30) 661; Tossaint-Schoenmakers et al (n 31) 2.
66 Tossaint-Schoenmakers et al (n 31) 14.
67 Harolds (n 30) 660.
68 Dixon-Woods, McNicol and Martin (n 11) 880.
69 A study of the impact of a quality initiative program in 80 hospitals in the UK showed only 279 of a possible

800 care processed were improved over a six-month period. Further, no hospital in the trial was able to reli-
ably implement the care pathways at the end of the trial: Timothy J Stephens et al, ‘Hospital-level
Evaluation of the Effect of a National Quality Improvement Programme: Time Series Analysis of Registry
Data’ (2020) 29(8) BMJ Quality and Safety 623, 631; Fenech, Giugni and Bown (n 46) 9; Burnett et al (n
11) 316; Santana et al (n 11) 291.

70 Mumford et al (n 13) 5.
71 Dixon-Woods, McNicol and Martin (n 11) 880; Santana et al (n 11) 292; L Boyd and J Sheen, ‘The

National Safety and Quality Health Service Standards Requirements for Orientation and Induction within
Australian Healthcare: A Review of the Literature’ (2014) 9(3) Asia Pacific Journal of Health Management
31, 32.
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goal expectations. Research shows that the implementation of quality frameworks can
be challenging where goals are not well developed, lack consensus or are too
ambitious.72

The sustainability of quality frameworks is a key issue.73 Studies show that many
quality frameworks are able to achieve initial improvements however, sustained
change or continuous quality improvement has not occurred.74 Whilst goal expecta-
tion and organisational capacity are critical to the sustainability of achieving quality,
continuous quality improvement requires more than compliance with a pre-
determined structure or process standard.75 Compliance is the minimum expectation
in a quality framework whereas continuous quality improvement requires organisa-
tions to strive for service excellence.76 This can be difficult to sustain in a poorly
resourced and underfunded organisation or sector.77

Performance measurement and instituting behavioural change requires the organi-
sation and the system as a whole to have the capacity to collect and interpret the
data.78 This data also needs to be validated.79 This is because not all outcome meas-
ures can be applied equally across a health care system.80 For example, there may be a
difference between clinical and patient outcomes and organisational and individual
practitioner outcomes.81 There can be significant variations in outcomes between
organisations.82 Also outcomes can be difficult to measure.83 Some are subjective, for
example, measuring patient satisfaction.84 However, a rigid approach to data collec-
tion has resulted in organisations focusing on what needs to be counted rather than
the patient.85

72 R McPhail et al, ‘The Changing Face of Healthcare Accreditation in Australia’ (2015) 10(2) Asia Pacific
Journal of Health Management 58, 60; Wakefield and Jorm (n 12) 383; Karina Gardner and Danielle Mazza,
‘Quaity in General Practice: Definitions and Frameworks’ (2012) 41(3) Australian Family Physician 151,
152; Fawcett, Moriarty and Perera (n 12) 536.

73 Glasgow, Davies and Kaboli (n 11) 663.
74 A study of the quality framework used in the Veterans Health Affairs hospitals in the USA showed there

was a marked improvement in quality during the quality initiative but only one-third showed sustained per-
formance once the collaboration ended: Glasgow, Davies and Kaboli (n 11) 668; Dixon-Woods, McNicol
and Martin (n 11) 881; Stephens et al (n 69) 631; This was a comparative study of quality care reports of
nine large Victorian public hospitals. Only three health services showed an improvement over the study pe-
riod: Zaga, Leggat and Hill (n 11) 552; Benrimoj et al (n 11) 356.

75 McPhail et al (n 72) 62.
76 ibid; M Avery et al, ‘Towards an Enhanced Framework for Improvement in Quality Healthcare: A

Thematic Analysis of Outstanding Achievement Outcomes in Hospital and Health Service Accreditation’
(2012) 7(2) Asia Pacific Journal of Health Management 79, 84.

77 Paulo A Cauchick Miguel, ‘Quality Management through a National Quality Award Framework, The experi-
ence of a hospital in Brazil’ (2006) 18(6) Total Quality Management Magazine 626, 635; Sales and Saint (n
13) 622.

78 Fawcett, Moriarty and Perera (n 12) 537; Burnett et al (n 11) 316.
79 Fawcett, Moriarty and Perera (n 12) 539.
80 Singh and Boyle (n 57) 633.
81 ibid 632, 633.
82 Moore et al (n 64) 1171.
83 Singh and Boyle (n 57) 634.
84 Trudy Dwyer et al, ‘Evaluation of an Aged Care Nurse Practitioner Service: Quality of Care within a

Residential Aged Care Facility Hospital Avoidance Service’ (2017) 17(33) BMC Health Services Research 1,
7; Avery et al (n 76) 84.

85 Gardner and Mazza (n 72) 153; Zaga, Leggat and Hill (n 11) 555.
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Despite the challenges, quality frameworks remain the normative choice for regu-
lating health systems. One reason for this is that these frameworks can create order
from disorder.86 In practice however, health care systems are complex and improving
quality through a quality framework model has been shown to be slow, difficult to sus-
tain, expensive and in some circumstances produced little measurable change.87 The
AOD treatment sector is no exception to this. In Australia, private- and public-funded
providers deliver AOD treatment from a range of settings. The states, territories, and
Commonwealth governments share the responsibility of funding, delivering, and regu-
lating health care services.88 Consequently, the governance arrangements for the
AOD treatment sector are complex. As discussed above, the claim that quality frame-
works improve quality is based on several assumptions. First, that organisations have
sufficient resources to fully implement and maintain the framework. Secondly, the
goal of the framework is well defined and clearly understood across the relevant sec-
tor. Thirdly, structuring or organising a system will improve quality. Fourthly, mini-
mum standards are sufficient to improve quality. The next part of this article
introduces the NQF and provides an analysis of this reform in light of the current re-
search on the usefulness of quality frameworks for improving quality of AOD treat-
ment in Australia.

I I I . T H E N A T I O N A L Q U A L I T Y F R A M E W O R K
On the 28 November 2019 the Australian Government Department of Health in-
troduced the NQF across Australia.89 The NQF aims to improve the quality and
safety of treatment in Australia by setting a ‘nationally consistent quality bench-
mark’ for the delivery of treatment.90 To do this, all specialist AOD treatment pro-
viders are required to meet national accreditation standards for the delivery of
services to patients by 28 November 2022.91 Further, specialist AOD treatment
providers will be required to be revalidated. This means providers are not accred-
ited for life.92 Instead AOD treatment providers must be reaccredited against the
standards every three to four years depending on the choice of standard and juris-
dictional requirements. Similar to the model designed by Donabedian, the NQF
links organisational structure and processes and outcomes to produce a system for
assessing quality and monitoring and compliance for the AOD treatment sector in
Australia.93 Based on the normative assumption that good organisational structure

86 Michel Foucault, Security, Territory, Population Lectures at the College De France 1977-78 (Palgrave
Macmillan, 1978) 68; Cauchick Miguel (n 77) 631.

87 Cauchick Miguel (n 77) 635; Benrimoj et al (n 11) 357; Fenech, Giugni and Bown (n 46) 9; Mumford et
al (n 13) 5; Zaga, Leggat and Hill (n 11) 552; Glasgow Davies and Kaboli (n 11) 668; Dixon-Woods,
McNicol and Martin (n 11) 882.

88 Arah et al (n 14) 386.
89 ‘National Quality Framework for Drug and Alcohol Treatment Services’ (n 1).
90 Ibid 5.
91 The NQF is currently in a transitional phase. All specialist AOD treatment providers must meet the require-

ments of the NQF by 28 November 2022: ibid.
92 Mark Davies, ‘The Future of Medical Self-regulation in the United Kingdom - Renegotiating the State-

Profession Bargain’ (2014) 14(4) Medical Law International 236, 244.
93 Donabedian (n 15) 1745; Handler, Issel and Turnock (n 16) 1235; Kilbourne et al (n 16) 114.
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and processes increase the likelihood of good outcomes, the NQF is the mecha-
nism for the assessment and quality and monitoring performance of AOD treat-
ment providers in Australia.94

The NQF consists of several key components including: guiding principles; accred-
itation standards; accreditation; and monitoring and compliance. A National
Directory of accredited AOD treatment providers will be compiled and published as
part of the NQF.95 The National Directory will provide a list of AOD treatment pro-
viders that have obtained accreditation and met the requirements of the NQF. Nine
guiding principles set the overarching goals of the NQF. These principles contain
broad statements regarding the key elements necessary for improving AOD treatment
services and have been agreed upon at a national level.96 Figure 197 below sets out
the nine guiding principles of the NQF.

Figure 1 Nine guiding principles of the NQF.

94 Donabedian (n 15) 1743, 1745, 1746.
95 ‘National Quality Framework for Drug and Alcohol Treatment Services’ (n 1) 12.
96 ibid 8.
97 ibid.
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A. Standards and Accreditation
To be compliant with the NQF, specialist AOD treatment providers are required to
obtain accreditation against a set of standards. Providers may choose from one of the
following eight sets of standards to be accredited against:

• The Australian Service Excellence Standards (ASES), (Sixth edition, 2018);
• The Evaluation and Quality Improvement Program (EQuIP5), (2013);
• Human Services Quality Framework Queensland (HSQF), (Version 5, 2019);
• ISO9001: Quality Management Systems (2015);
• The National Safety and Quality Health Service (NSQHS), (second edition, 2017);
• Quality Improvement Council Health and Community Services Standards (QIC),

(seventh edition, 2017);
• RACGP Standards for General Practices (fifth edition, 2017);
• Western Australian Network of Alcohol and Other Drug Agencies (WANADA)

Alcohol and Other Drug Human Service Standard (version 3, 2019).98

These standards are performance or outcome standards. They set the expected
level of performance and in doing so identify the criteria against which an AOD treat-
ment provider will be assessed.99 For example, Standard Four of the Human Services
Quality Framework Queensland concerns safety, wellbeing and rights and sets out the
expected outcome: ‘the safety, wellbeing and human and legal rights of people using
services are protected and promoted.’100

B. Monitoring and Compliance
The mechanism for compliance and monitoring of the NQF differs according to the
funding status of a provider. For specialist AOD treatment providers receiving govern-
ment funding, whether it be state or Commonwealth funding, monitoring and compli-
ance will occur via contractual arrangements contained in funding or service
agreements.101 Monitoring and compliance mechanisms for all other AOD treatment
providers will be at the discretion of each jurisdiction.102 Each jurisdiction is yet to de-
cide on their choice of regulatory mechanisms for this purpose.

The NQF and its components are important from a governance perspective. This
approach recognises that a single top-down approach is unlikely to be effective in solv-
ing the current regulatory failure. As mentioned above, the NQF introduces new regu-
latory actors, for example accrediting bodies, and these create new sources of
governance and regulatory relationships to promote compliance.103 The combination
of principles, performance standards, accreditation and monitoring, and compliance

98 ibid 12.
99 Prakash and Potoski (n 36) 117; Freiberg, Tools of Regulation (n 40) 189.

100 ‘Human Services Quality Standards’, Queensland Government Department of Communities, Disability Services
and Seniors (Web Page, 25 October 2020) <https://www.communities.qld.gov.au/industry-partners/fund
ing-grants/human-services-quality-framework/overview-standards> (25 October 2020, date last accessed).

101 ‘National Quality Framework for Drug and Alcohol Treatment Services’ (n 1) 7.
102 ibid.
103 Julia Black, ‘Forms and Paradoxes of Principles-based Regulation’ (2008) 3(4) Capital Markets Law Journal

425, 431.
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mechanisms acknowledges that several different tools are needed to improve qual-
ity.104 Further, the NQF shifts the responsibility of improving quality away from the
state to individual AOD treatment providers and the new regulatory actors.105

Quality frameworks are not new to the AOD treatment sector in Australia. Several
quality frameworks have been introduced to the AOD treatment sector in Australia to
improve the quality of treatment services and improve health outcomes. These in-
clude state sanctioned and self-regulatory frameworks.106 For example the National
Clinical Governance Framework (based upon the National Safety and Quality Health
Service Standards) was introduced in 2017 in response to concerns regarding the
safety and quality of health care generally in Australia.107 This framework acknowl-
edges that responsibility for treatment quality is not limited to frontline clinicians but
extends to everyone involved in the delivery of a health service.108 The National
Clinical Governance framework is mandatory for many health service providers in
Australia; for example, all Australian hospitals must be accredited against the standards
of the framework.109 However, within the AOD treatment sector, some providers are
not captured by this framework.110 This means that the NQF will affect different pro-
viders differently. Also, the NQF is significant as it is the first mandatory quality
framework to be applied to the AOD treatment sector nationally. The NQF comple-
ments the existing regulatory mechanisms such as accreditation, contractual arrange-
ments, health practitioner regulation and facility licensing and registration. The next
section discusses some of the key challenges to improving and sustaining quality for
the AOD treatment sector under the NQF in light of the four assumptions set out in
Section II.

I V . I M P R O V I N G Q U A L I T Y O F A O D T R E A T M E N T I N A U S T R A L I A

A. Will Minimum Standards be Sufficient to Improve Quality?
The NQF claims to provide a ‘national agreement on a quality benchmark for the de-
livery of AOD treatment services. . .’111 The reform achieves this by introducing the
binary concept of accredited/not accredited for AOD specialist providers in Australia.

104 ibid.
105 ibid.
106 State sanctioned frameworks include The South Australian Specialist Alcohol and Other Drug Treatment

Service Framework, Queensland Alcohol and Other Drug Treatment Harm Reduction Outcomes
Framework, Community Services Quality Governance Framework, Western Australian Alcohol and Other
Drug Interagency Strategy 2018–2022 and the Queensland Mental Health Alcohol and Other Drugs
Workforce Development Framework. Self-regulating frameworks include the Australasian Therapeutic
Communities Association Standard for Therapeutic Communities and Residential Rehabilitation Services.

107 ‘National Model Clinical Governance Framework’, Australian Commission on Safety and Quality in Health
Care (Web Page, 2017) ii, 1 <https://www.safetyandquality.gov.au/publications-and-resources/resource-li
brary/national-model-clinical-governance-framework> (10 September 2020, date last accessed).

108 Ibid 2.
109 ‘Implementation of the National Safety and Quality Health Standards’, Australian Commission on Safety and

Quality in Health Care (Web Page, November 2017) <https://www.safetyandquality.gov.au/standards/
nsqhs-standards/implementation-nsqhs-standards> (2 December 2020, date last accessed).

110 See eg, Shalom House, Swan Valley, Western Australia; Palladium Private, Maleny, Queensland; The
Banyans, Brisbane, Queensland; Hills and Ranges Private, Olinda, Victoria; Harvest of Hope, Western
Australia; The Healing House Network, New South Wales.

111 ‘National Quality Framework for Drug and Alcohol Treatment Services’ (n 1) 7.
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This approach indicates which providers have met the minimum standards for prac-
tice. It also suggests that these standards will be sufficient to improve quality across
the sector.112 For many AOD treatment providers the NQF preserves the status quo.
As mentioned above, many providers currently hold accreditation under the same sets
of standards as required under the NQF. This is because their service agreement with
the Commonwealth, state or territory governments may be conditional upon their ac-
creditation status. For these providers the NQF will have limited impact on the way
they deliver treatment services. This indicates that the Ministerial Drug and Alcohol
Forum, the body responsible for the implementation of the NQF, endorses the cur-
rent regulatory approach of the publicly funded sector. Further, this approach assumes
that publicly funded organisations who currently hold accreditation are unlikely to be
responsible for the harms associated with AOD treatment. However, there is a paucity
of research to support this assumption. This raises an important question: will accredi-
tation appreciably improve quality of AOD treatment given that many providers al-
ready meet the minimum standard of care? At this stage, it is unclear if quality will
improve. Consequently, there is a need to undertake further research to determine a
baseline against which the future impact of the NQF on quality of treatment can be
measured.

The NQF claims to improve quality and safety by ‘promoting awareness and en-
gagement with consumers about quality treatment service’.113 One way the NQF
aims to achieve this is by developing and implementing a directory of treatment ser-
vice providers who are accredited.114 Only those providers who have been certified as
accredited will be listed in the directory making it easy for those seeking treatment to
identify providers who have met minimum standards. The key concern here is will
publicising accreditation status support improvements in quality both initially and on-
going? The NQF assumes that providers not currently accredited are delivering care
below the minimum standard and accreditation will address this. Where this is the sit-
uation in practice, arguably accreditation will improve the quality of treatment initially
as those providers not meeting the minimum standard would be precluded from pro-
viding services. However, publicising accreditation status in practice has not been
found to result in continuous quality improvement.115 This is because of the binary
nature of the accreditation status; providers are either accredited or not accredited.
Whilst this may be considered a sufficient incentive to improve treatment practices,
no distinction is made in the directory between providers who have met the minimum
standards and those who have engaged in service excellence. Consequently, there is
little incentive in the NQF for providers to go beyond the minimum level required to
achieve accreditation particularly given the significant resources that will be required
to implement and maintain this quality initiative.

The National Directory is a way of communicating information about the quality
of a provider with the public. It aims to provide patients with a way of comparing

112 Fenech, Giugni and Bown (n 46) 8.
113 ‘National Quality Framework for Drug and Alcohol Treatment Services’ (n 1) 7.
114 Ibid 12.
115 Fenech, Giugni and Bown (n 46) 9.
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treatment programs.116 This is important for AOD treatment, as it is often difficult to
assess the effectiveness of a program due to information asymmetry and consumer in-
ability.117 However, as discussed above, the binary nature of accreditation under the
NQF only indicates minimum standards are met or unmet. Further, the National
Directory will not address many of the shortcomings of the previous regulatory ap-
proach such as the absence of a central complaints body for unregistered health care
workers and AOD treatment service providers. The National Directory only informs
the public of accredited organisations; it does not include detailed information, for ex-
ample, where an organisation may be subject to conditions of practice. Further, while
the National Directory may function as a central repository of information regarding
the accreditation status of AOD treatment providers, complaints cannot be received
or managed by this body. Consequently, complaints regarding unregistered health
care workers and AOD treatment providers will continue to be managed differently
according to jurisdiction. Whilst it is acknowledged that the NQF is an improvement
on existing quality mechanisms in the AOD treatment sector further reform is re-
quired to ensure a nationally consistent approach is achieved and patients’ interests
are prioritised.

B. Are the Goals of the NQF are Clearly Defined and Well Understood?
The NQF uses a principles-based approach to regulation to communicate the key cri-
teria for improving the quality of AOD treatment in Australia. The nine guiding prin-
ciples provide for a general standard of performance, giving discretion to AOD
treatment providers to determine how compliance will be achieved.118 These princi-
ples set broad goals which all specialist AOD treatment providers must meet. They
also provide the values or goals that regulators will measure a provider’s performance
against.119 It is expected that these principles will generally develop and evolve over
time through a shared understanding of what is required for the AOD treatment sec-
tor.120 The guiding principles are not intended to be prescriptive. For example, under
the ‘Workforce, Development and Clinical Practice’ guideline, AOD providers are re-
quired to ‘engage and maintain a workforce that has appropriate qualifications, skills,
knowledge and supervision’.121 The NQF does not prescribe what is appropriate; in-
stead it gives discretion to the provider to determine staff qualifications according to
the needs of the ‘client cohort’.122 However, this discretion is qualified as providers
must meet any legislative requirements for staffing that may be in place.

116 Matthew R Archibald and Cassie Putnam Rabkin, ‘Community Context and Healthcare Quality: The
Impact of Community Resources on Licensing and Accreditation of Substance Abuse Treatment Agencies’
(2012) 40(4) The Journal of Behavioural Health Services and Research 442, 443.

117 Ibid; Deborah Haas-Wilson, ‘Arrow and the Information Market Failure in Health Care: The Changing
Content and Source of Health Care Information’ (2001) 26(5) Journal of Health Politics, Policy and Law
1031, 1032.

118 Di Lorenzo (n 49) 47.
119 Sarah Devaney, ‘Regulate to Innovate: Principles-Based Regulation of Stem Cell Research’ (2011) 11(1)

Medical Law International 53, 54.
120 John Braithwaite, ‘Rules and Principles: A Theory of Legal Certainty’ (2002) 27 Australian Journal of Legal

Philosophy 47, 51.
121 ‘National Quality Framework for Drug and Alcohol Treatment Services’ (n 1) 10.
122 Ibid.
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The NQF principles were developed by the Ministerial Drug and Alcohol Forum
in response to the findings of the National Ice Taskforce.123 The National Ice
Taskforce identified the ‘need for a national mechanism to ensure continuous quality
improvement’ after extensive engagement with the AOD treatment sector, research-
ers, law enforcement, patients, and numerous other organisations.124 The NQF princi-
ples are not backed by legislation but they have the support of the National Drug
Strategy, the key policy approach to addressing harm arising from substance use in
Australia.

The NQF is supported by several other frameworks. These additional frameworks
are intended to assist and guide organisations in interpreting the NQF to achieve and
maintain accreditation. The National Framework for Alcohol, Tobacco and Other
Drug Treatment (NQFT) 2019 2029 is one such framework.125 This framework pro-
vides the principles for effective treatment, strategic planning of treatment and moni-
toring, evaluation and research.126 For example, there are six principles for effective
AOD treatment. Each principle is defined in detail and illustrated using an example,
giving organisations guidance of what is required to deliver effective AOD treat-
ment.127 The NQF is to be read in conjunction with the NQFT as well as the
National Drug Strategy and all other state and territory drug strategy documents.128

Consistent with a principle-based approach to regulation the NQF principles build
flexibility into the framework.129 The guiding principles reflect the need to accommo-
date the diversity of AOD treatment models and settings in Australia.130 For example,
the Australian specialist AOD treatment sector is comprised of four core treatment
models: withdrawal management; rehabilitation; psycho-social therapy (counselling)
and maintenance pharmacotherapy.131 These treatment models may be delivered in
combination with one another or alone. There are four main settings in Australia:
stand-alone specialist AOD setting; primary health care setting; tertiary health care
setting; and other settings where AOD services are provided. Figure 2132 below illus-
trates the range of AOD treatment settings in Australia. Work practices are likely to
vary across the different treatment settings and the NQF must accommodate these to
be effective. Further, this principles-based approach acknowledges that the AOD treat-
ment needs to be able to evolve and adapt according to changing substance use

123 ‘National Quality Framework for Drug and Alcohol Treatment Services’ (n 1) 5.
124 ibid; ‘The National Ice Taskforce’, Australian Government Department of the Prime Minister and Cabinet

(Final Report, 6 December 2015) <https://www.pmc.gov.au/domestic-policy/taskforces-past-domestic-
policy-initiatives/national-ice-taskforce> (16 December 2020, date last accessed).

125 ‘National Framework for Alcohol, Tobacco and Other Drug Treatment 2019-29’, Australian Government
Department of Health (Report, 7 January 2020) 4 <https://www.health.gov.au/resources?f%5B0%5D=
field_related_health_topics%3A4561> (16 December 2020, date last accessed).

126 Ibid.
127 Ibid 10.
128 Ibid 4.
129 Black, Hopper and Band (n 41) 195.
130 Richard P Mattick and Brin F Grenyer, ‘Quality Assurance in Drug and Alcohol Treatment: The

Development of Standards for Treatment Content’ (1990) 9 Drug and Alcohol Review 75, 76.
131 Ritter et al (n 3) 93.
132 ‘National Framework for Alcohol, Tobacco and Other Drug Treatment 2019-29’ (n 125) 9.
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patterns.133 For example, there has been a growth in state, territory and
Commonwealth funded online and early intervention services in response to an in-
crease in the use of methamphetamine.134

Despite the benefits of flexibility and sustainability, this principle-based approach
may lead to uncertainty. Uncertainty is something that is not known or is unclear.135

Uncertainty with respect to principles can also mean ‘unpredictability, indeterminacy
or indefiniteness’.136 In the context of the NQF, uncertainty may arise in two circum-
stances. First, there may be uncertainty as to the interpretation and understanding of
a particular NQF principle. Secondly, (and this is also a consequence of the first set of
circumstances), there may be uncertainty or unpredictability surrounding the conse-
quences or likely outcome of a breach of an NQF principle.137

The NQF provides little clarity on what ‘quality’ means in the context of AOD
treatment. Quality is not defined in the NQF. Quality and safety are elusive concepts
in health and can mean different things to different people.138 The AOD workforce is

Figure 2 AOD treatment settings in Australia.

133 Julaine Allan et al, ‘Increased Demand for Amphetamine Treatment in Rural Australia’ (2019) 14(13)
Addiction Science and Clinical Practice 1, 1.

134 ‘Final Report on the National Ice Taskforce’, Department of the Prime Minister and Cabinet (Final Report,
2015) 123 <https://www.pmc.gov.au/sites/default/files/publications/national_ice_taskforce_final_re
port.pdf> (16 December 2020, date last accessed).

135 Pocket Oxford English Dictionary (11th edn, 2013), ‘uncertain’ (adj).
136 Mirko Pecaric, ‘Principles or Rules-based Regulation in the Face of Uncertainty - Does it Really Matter?’

(2017) 15(3) Lex Localis Journal of Self-Government 459, 464.
137 John Pearson Allen, ‘Rules or Principles-Based Regulation? Factors for Choosing Best Language Strategy’

(2015) 56(3) Canadian Business Law Journal, 375, 381.
138 Gardner and Mazza (n 72) 152; Wakefield and Jorm (n 12) 383.
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diverse, as is the range of treatment settings and the services they provide. Each health
practitioner will have differing concepts of quality.139 Research shows that where
goal(s) are not clearly defined, organisations have found it difficult to implement the
quality framework and sustain improvements long term.140 The NQF claims to articu-
late ‘key AOD treatment service principles’141 however, these appear to be more val-
ues or aspirational goals than a clear indication of what is meant by ‘quality’. This has
the potential to create confusion for practitioners and organisations around the
expectations of the framework.142 Further, it has been found that where quality frame-
works have poorly defined goals this has resulted in service providers focusing on in-
appropriate performance indicators and/or a heavy reliance on administrative
reporting rather than patient care.143 It may be argued that the definition of ‘quality
AOD treatment’ will develop over time through the accreditation process; however,
this has not always occurred in other health care settings.144 Consequently, the poor
clarity around the meaning of quality treatment may be a significant challenge for the
successful implementation and sustainability of the NQF for individual organisations.

The lack of clarity around ‘quality’ in AOD treatment has implications for consis-
tency across the sector more broadly. The purpose of accreditation and revalidation
as a condition of practice is to standardise and therefore improve the quality of treat-
ment across the entire sector.145 John Wakefield and Christine Jorm note that there is
a discrepancy between ‘issuing a protocol and its universal adoption in practice’.146

Research in other health sectors shows that accreditation assessors have a critical role
in determining compliance which informs the accepted range of deviation from a stan-
dard.147 To be compliant with the NQF, specialist AOD treatment providers are re-
quired to obtain accreditation against a set of standards. Despite the NQF being a
federal initiative,148 there is not a single national set of standards. Rather, providers
may choose from one of eight sets of standards to be accredited against.149

The NQF may limit the opportunity for innovation in AOD treatment. New sub-
stances of concern are constantly emerging as the illicit drug market shifts due to con-
sumer demand, particularly where synthetic analogues are concerned. These new
substances may require new treatment approaches. Research may also drive the
change in treatment approach. Evidence suggests that the sector currently lacks the

139 Wakefield and Jorm (n 12) 385.
140 McPhail et al (n 72) 60; Fawcett, Moriarty and Perera (n 12) 536; Dixon-Woods, McNicol and Martin

(n 11) 880; Guillaume de Saint Maurice et al, ‘The Natural Lifespan of a Safety Policy: Violations and
System Migration in Anaesthesia’ (2010) 19 BMJ Quality and Safety 327, 330; Santana et al (n 11) 290.

141 ‘National Quality Framework for Drug and Alcohol Treatment Services’ (n 1) 7.
142 McPhail et al (n 72) 60.
143 Wakefield and Jorm (n 12) 383; McPhail et al (n 72) 60; Zaga, Leggat and Hill (n 11) 554.
144 Santana et al (n 11) 291.
145 McPhail et al (n 72) 60.
146 Wakefield and Jorm (n 12) 385.
147 McPhail et al (n 72) 61, 62; Dixon-Woods, McNicol and Martin (n 11) 881.
148 The Ministerial Drug and Alcohol Forum oversees the development, implementation and monitoring of

Australia’s national drug policy framework: ‘National Quality Framework for Drug and Alcohol Treatment
Services’ (n 1) 5.

149 ‘National Quality Framework for Drug and Alcohol Treatment Services’ (n 1) 5.
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capacity to provide suitable treatment options for new and emerging substances.150

Consequently, any stifling of innovation would be detrimental to the AOD treatment
sector’s ability to meet consumer demand. However, as Julia Black argues, the flexibil-
ity provided by a principles-based approach creates a compliance paradox which can
stifle innovation.151 Black argues that firms adopt conservative behaviour when they
are uncertain as to what is considered acceptable compliance.152 The NQF principles
do not provide specific guidance on how they should be implemented. Rather, the re-
sponsibility lies with each organisation to determine how their practices fit within the
principles.153 Uncertainty can arise as organisations may be unsure on how the princi-
ples should be interpreted. The problem is further compounded by giving providers a
choice of eight different sets of standards which are all performance or outcome stand-
ards, most of which are not specific to the AOD treatment sector. Similar to princi-
ples, the performance standards listed give discretion to each provider to determine
how best to achieve the required outcome, rather than specific guidance.154 Under
these conditions, uncertainty can cause providers to become conservative in the way
they deliver treatment due to concerns regarding the costs associated with non-com-
pliance.155 For providers, the costs associated with non-compliance may be as high as
exclusion from providing treatment services to patients. Consequently, providers may
be reluctant to engage in innovative treatment services as they may be unclear on
whether they fall within the acceptable limits of compliance. This may reduce treat-
ment options available for new and emerging substances. This outcome would be det-
rimental to the capacity of the sector to meet the increasing demand for treatment.

The flexibility afforded to providers and regulators by the NQF can create blurring
of regulatory boundaries and regulatory capture. This may limit the opportunity to
improve the quality of treatment. As discussed above, AOD treatment providers have
discretion on how to achieve compliance under the NQF principles and standards.
Flexibility is also extended to the regulators. At the time of writing, the identity of all
entities responsible for enforcement of the NQF is yet to be decided. Therefore, this
section refers to ‘regulators’ as the bodies responsible for accreditation only. During
the accreditation process the regulators have the discretion to determine conduct that
is non-compliant.156 Several scholars argue that the flexibility of a principles-based
approach, as adopted by the NQF, reduces the risk of blurring boundaries and regula-
tory capture, particularly where a purposive approach to interpretation is taken by
both the regulated and regulator.157 They argue this is due to the ‘open dialogue’ that
is created under a principles-based approach which encourages a ‘co-operative and

150 ‘Enquiry into the Provision of Alcohol and Drug Rehabilitation Services Following Contact with the
Criminal Justice System’ (n 5) 7; Portfolio Committee No 2 - Health and Community Services (n 5) 1,
14,16; Parliamentary Joint Committe on Law Enforcement (n 5) 12, 30, 34.

151 Black (103) 427.
152 Ibid.
153 Silvia Ayuso et al, ‘What Determines Principles-Based Standards Implementation? Reporting on Global

Compact Adoption in Spanish Firms’ (2016) 133(3) Journal of Business Ethics 553, 554.
154 Ogus (n 37) 150.
155 Di Lorenzo (n 49) 48; Black (n 103) 427; Black, Hopper and Band (n 41) 195.
156 Di Lorenzo (n 49) 47.
157 Black, Hopper and Band (n 41) 195; Di Lorenzo (n 49) 47–8; Cristie L Ford, ‘New Governance,

Compliance and Principles-Based Security Regulation’ (2008) 45(1) American Business Law Journal 1, 8.
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educative approach to supervision’.158 However, it is this very dialogue that can open
up the opportunity for blurring of boundaries and regulatory capture to occur. This
can undermine the goals of the NQF.159

Regulatory capture is where the regulation seeks to serve private interests rather
than the public interest.160 Under the NQF providers who fail to obtain accreditation
will be excluded from delivering AOD treatment services. It follows that this should
be a sufficient incentive to improve the quality of treatment. However, demand for
AOD treatment is high and the sector is replete with examples of limited access to
treatment. Treatment availability may be further reduced if providers fail to obtain
accreditation. Quality of treatment is important but so too is accessibility.161 This cre-
ates tension between the accrediting body and the treatment provider and opens up
the opportunity for regulatory capture.162 Pressure is placed on the accrediting body
and the provider to develop a co-operative strategy to obtain accreditation.
Distinctions will need to be drawn between accepted industry practice and evidence-
based practice. Conduct that is accepted industry practice may not necessarily be
complaint with the NQF. This will be important to ensure that patient interests take
priority over the interests of AOD treatment providers.

Blurring of regulatory boundaries may be further exacerbated by the increase in
sources of governance introduced by the NQF. Each accrediting body represents a
new source of governance. Black argues that having a large number of accrediting
agencies can give rise to uniformity of practices across an industry.163 As a source of
governance each accrediting body has the power to influence conduct across the sec-
tor. These bodies are responsible for communicating the boundaries of compliance.
As discussed above, uncertainty is created by the combination of NQF principles and
performance standards. Where a clear distinction is not drawn between accepted in-
dustry practice and evidence-based practice and regulatory capture ensues, creative or
marginally compliant behaviour can quickly permeate the sector due to the large num-
ber of accrediting bodies.164 Using fewer standards that are more industry specific will
create more certainty for the accrediting bodies allowing them to distinguish between
compliant and non-compliant behaviour more easily. This will prioritise patient safety
over AOD treatment provider interests.

The choice of eight sets of accreditation standards presents a significant challenge
to standardising behaviour and improving the quality of AOD treatment in Australia.
This structure introduces multiple accreditation agencies. A 2007 study of 7,785 main-
tenance assessment visits conducted across 4,282 pharmacies accredited under the

158 ibid.
159 Peter D Jacobson, ‘Regulating Health Care: From Self-Regulation to Self-Regulation?’ (2001) 26(5) Journal

of Health Politics, Policy and Law 1165, 1175; John Braithwaite, ‘Regulating Nursing Homes: The Challenge
of Regulating Care for Older People in Australia’ (2001) 323 British Medical Journal 443, 445.

160 Laurence Tai, ‘Regulatory Capture and Quality’ (2017) 37(3) Journal of Public Policy 261, 261; Rebecca
Slayton and Aaron Clark-Ginsberg, ‘Beyond Regulatory Capture: Coproducing Expertise for Critical
Infrastructure Protection’ (2018) 12 Regulation and Governance 115, 115.

161 John Strang et al, ‘Drug Policy and the Public Good: Evidence for Effective Interventions’ (2012) 379 The
Lancet 71, 77; Jacobson (n 159) 1169.

162 Jacobson (n 159) 1175.
163 Black (n 103) 449–50.
164 ibid 449.
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Quality Care Pharmacy Program showed a wide variation in behaviour despite all par-
ticipants being accredited under the same single set of standards.165 In New Zealand,
the use of multiple sets of standards in the primary health care setting has resulted in
‘no single universally adopted quality framework’ across the general practice set-
ting.166 Similar outcomes may be likely with the NQF. Only one of the eight sets of
accreditation standards are specific to the AOD treatment sector: the Western
Australian Network of Alcohol and Other Drug Agencies (WANADA) Alcohol and
Other Drug Human Service Standard (version 3, 2019).167 The remaining sets of
standards are relevant to health and human services more broadly, with the exception
of the RACGP Standards which are specific to general medical practice whilst the
ISO9001 Quality Management System is a set of standards applicable to organisa-
tional management in general.168 There is some uniformity between standards. For
example, the HSQS Standard One requires organisations to develop ‘sound gover-
nance and management systems that maximise outcomes for stakeholders.’169

Similarly, the NSQHS Clinical Governance Standard One requires ‘leaders at all levels
in the organisation to set up and use clinical governance systems to improve the safety
and quality of health care for patients.’170 However, the structure of the standards
vary as does the terminology used. Further, it is unclear how the NQF principles link
with the general accreditation standards. Consequently, it can be expected that achiev-
ing uniformity in quality across the AOD treatment sector may be difficult under the
proposed structure.

Uncertainty in the interpretation and implementation of the approved accredita-
tion standards under the NQF may not be a problem for the entire sector. For exam-
ple, AOD treatment providers who are funded by Queensland Health or the
Department of Communities, Disability Service and Seniors may be required as a con-
dition of their service agreement to be accredited against the Human Services Quality
Framework Queensland.171 This requirement predates the NQF. Consequently, the
NQF will affect different providers differently. Many government-funded providers
are likely to be familiar with how the standards apply to their practice. Prior to the
NQF, accreditation was not a condition of practice for all AOD treatment providers
and some AOD treatment providers currently do not hold accreditation against any

165 The Quality Care Pharmacy Program (QCPP) is a quality framework that has been operating in Australian
pharmacies since 2002. This framework uses an accreditation model: ‘What is QCPP?’ Quality Care
Pharmacy Program (Web Page, 11 August 2021) <https://www.qcpp.com/about-qcpp/what-is-qcpp> (12
September 2021, date last accessed); Benrimoj et al (n 11) 356.

166 Gardner and Mazza (n 72) 152.
167 ‘National Quality Framework for Drug and Alcohol Treatment Services’ (n 1) 12.
168 For example, the Human Services Quality Framework Queensland can be used by ‘organisations funded to

deliver human services under service agreements with the Department of Communities, Disability Services
and Seniors or organisations funded by Queensland Health’: ‘Overview of the Framework’, Queensland
Government Department of Communities, Disability Services and Seniors (Web Page, 25 October 2020)
<https://www.communities.qld.gov.au/industry-partners/funding-grants/human-services-quality-frame
work/overview-framework> (12 September 2021, date last accessed).

169 Ibid 12.
170 ‘Implementation of the National Safety and Quality Health Standards’, Australian Commission on Safety and

Quality in Health Care (Web Page, November 2017) 19 <https://www.safetyandquality.gov.au/standards/
nsqhs-standards/implementation-nsqhs-standards> (12 September 2021, date last accessed).

171 ‘Overview of the Framework’ (n 168).
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quality standards.172 These providers may experience difficulty in interpreting and
implementing the NQF principles and standards. The NQF requires co-operation
from all levels within an organisation to promote and achieve regulatory compli-
ance.173 An AOD treatment provider unfamiliar with how to implement a quality as-
surance system, the uncertainty of a principles-based approach combined with
performance standards can cause an increase in internal bureaucracy, burdening the
organisation, restricting behaviour unnecessarily and may stifle innovation.174 To
overcome this problem, providers may look to external bodies for guidance on how to
implement and maintain compliance with the NQF.

The regulatory approach of the NQF is likely to cause a ‘proliferation of guid-
ance’.175 This term refers to the abundance of information communicated to organisa-
tions on how to achieve compliance with the NQF. When provided with a large
volume of information from a variety of sources with little oversight providers may
find it difficult to discern what is actually required of them.176 The Australian AOD
Peaks Network (‘AOD Peaks’) is a source of governance for the sector. Historically,
they have performed a valuable role supporting the implementation of evidence-based
practice and facilitating communication across the sector. The AOD Peaks continue
to perform this role, providing support on the implementation of the principles of the
NQF in their communications with members.177 Whilst the array of new accrediting
bodies opens up the opportunity for increased regulatory dialogue across the sector it
can also result in a proliferation of guidance, confusing AOD treatment providers, fur-
ther impacting on their behaviour.178 To overcome this dilemma, it is proposed that
providers be given a choice of fewer and more industry specific standards. John
Braithwaite argues that certainty arises from ‘the shared assumptions in a regulatory
community about the interpreted shape of a rule’.179 Under the current NQF, it will
be difficult to develop a shared understanding of how the principles and standards
should be interpreted, given the proliferation of guidance that is likely to be generated
from such an increase in accrediting bodies each performing their regulatory role.
This is further complicated by the large geographical spread of providers and variety
of treatment models. Amending the NQF to fewer and more sector specific standards
sector is likely to align the NQF principles and accreditation standards more closely
than the current arrangement. The benefit of this approach is that regulatory dialogue
or conversation is still possible but is more nuanced. Using fewer and more industry
specific standards provides a better opportunity for all regulatory actors involved to

172 Shalom House, a residential rehabilitation facility in the Swan Valley, Western Australia is not accredited
against a set of quality standards.

173 Ayuso et al (n 153) 554.
174 Black (n 103) 427.
175 ibid.
176 ibid 447.
177 The Network of Alcohol and Other Drugs for example, provide advice and professional development

resources on effective case management. ‘Effective case management is person centred and responsive’,
therefore key to the one of the six principles outlined in the National Framework for Alcohol, Tobacco and
Other Drug Treatment 2019-2029: Network of Alcohol and Other Drug Agencies, ‘Frontline’
(E-Newsletter, 14 October 2020).

178 Braithwaite (n 120) 71.
179 ibid.
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understand and take a more purposive approach to the interpretation of the princi-
ples.180 These foundations are necessary to overcome uncertainty.181 This approach
may also promote consistency in compliance; however, this will need to be balanced
against any blurring of the regulatory boundaries.182

C. Does the AOD Treatment Sector have the Capacity to Implement the NQF?
As discussed in Section II of this article, improving quality under the NQF is contin-
gent upon organisational capacity. This capacity refers to readiness, time constraints
and financial resources of the organisation. The AOD treatment sector in Australia is
under resourced. Poor funding of AOD treatment services has meant that many
patients are unable to access treatment when they need to.183 Evidence also suggests
that the sector currently lacks the capacity to provide suitable treatment options for
new and emerging substances.184 This lack of resources may be a significant barrier to
implementing and sustaining quality improvement under the NQF. Research into the
use of quality frameworks in early childhood education in Australia shows that
improvements in quality are largely dependent upon staff ratios.185 The higher the
staff ratio, the more likely an improvement in quality. The early childhood education
sector experienced many of the same problems as the AOD treatment sector such as
insufficient public investment, policy fragmentation, and inadequate staff training.186

Further, a review of the costs over a four year accreditation cycle conducted by the
Australian Council on Healthcare Standards using the Evaluation and Quality
Improvement Program version 4 or 5 (EQuIP) (EQuIP5 is one of the approved ac-
creditation standards in the NQF) found that smaller health facilities experienced
greater incremental costs over the period than larger facilities.187 It is acknowledged
that many AOD treatment providers may already satisfy the requirements for accredi-
tation under the NQF. For these providers, these costs have already been factored
into their service provision so, the NQF will have little impact. However, not all

180 Devaney (n 119) 60.
181 Braithwaite (n 120) 63.
182 ibid 73.
183 Matthew Y Frei and Alex D Wodak, ‘Beyond Ice: Rethinking Australia’s Approach to Illicit Drugs’ (2017)

206(4) Medical Journal of Australia 151, 152; Royal Australian College of Physicians, Submission No 10 to
Parliament of New South Wales, Inquiry into the Provision of Drug Rehabilitation Services in Regional, Rural
and Remote New South Wales (7 December 2017) 5; Aboriginal Health and Medical Research Council of
New South Wales and New South Wales Aboriginal Residential Healing and Drug Alcohol Network,
Submission No 24 to Parliament of New South Wales, Inquiry into the Provision of Drug Rehabilitation
Services in Regional, Rural and Remote New South Wales (8 December 2017) 9; Alison Ritter and Mark
Stoove, ‘Alcohol and Other Drug Treatment Policy in Australia: We Need More Resources Better Spent’
(2016) 204(4) Medical Journal of Australia 138, 138; Katrina Wolinski et al, Workforce Issues and the
Treatment of Alcohol Problems: A Survey of Managers of Alcohol and Drug Treatment Agencies, The
National Centre for Education and Training on Addiction (Web Report, 2003) 63

<https://nceta.flinders.edu.au/publications?section=&subject=&year=2003&type=&order=> (9 January
2021, date last accessed).

184 ‘Enquiry into the Provision of Alcohol and Drug Rehabilitation’ (n 5) 7; Portfolio Committee No 2 -
Health and Community Services (n 5) 1, 14, 16; Parliamentary Joint Committe on Law Enforcement (n 5)
12, 30, 34.

185 Fenech, Giugni and Bown (n 46) 9.
186 Ibid 5.
187 Mumford et al (n 13) 5.
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providers are currently accredited. Previous experience shows that quality frameworks
can ‘strain already stretched role definitions.’188 For some providers the costs associ-
ated with the NQF may result in a reduction in the type and number of services they
deliver. In a sector that is already chronically underfunded and under resourced, this
would reduce access to AOD treatment.

The limited resources of the AOD treatment sector does not mean that quality im-
provement will not occur. Research has shown that quality improvement is possible,
but it takes time and is an ongoing process.189 For example, a quality framework, the
Brazilian National Quality Award, was introduced into the Brazilian health care system
in 1983. This health care system mirrored many of the problems in the AOD treat-
ment sector in Australia such as workforce shortages and operational issues.190 In the
Brazilian study, full implementation of the quality framework took 10 years and was
considered to be ongoing.191 Similar results should be expected with the NQF. Small
incremental change in the quality of treatment services is more likely to be seen ini-
tially in the AOD treatment sector with more significant and sustained improvements
over the longer term.192

D. Will the NQF Create Order within the AOD Treatment Sector?
The NQF creates order by requiring all AOD treatment providers to be accredited.
Currently, a variety of organisations deliver AOD treatment in Australia. The
Ministerial Drug and Alcohol Forum have acknowledged that existing quality mecha-
nisms vary across the sector.193 The NQF is a way of addressing this problem by mak-
ing accreditation a common requirement for all specialist AOD treatment providers in
Australia. In this way, the NQF will reorganise what is currently a complex sector by
creating a single category of providers. Only accredited providers will be able to de-
liver AOD specialist treatment services. This reorganisation does create structure
within the sector; however, the monitoring and compliance mechanisms for the NQF
potentially undermine this attempt to provide a consistent approach to ensuring qual-
ity. This is because the NQF, for the purpose of monitoring and compliance, distin-
guishes between publicly and privately funded AOD treatment providers.

The mechanism for compliance and monitoring of the NQF differs according to
the funding status of a provider. For AOD treatment providers receiving government
funding, whether it be state or Commonwealth funding, monitoring and compliance
will occur via contractual arrangements contained in funding or service agreements.194

Monitoring and compliance mechanisms for all other AOD treatment providers will
be at the discretion of each jurisdiction.195 Each jurisdiction is yet to decide on their
choice of regulatory mechanisms for this purpose. Despite this the NQF applies to all

188 Santana et al (n 11) 292.
189 Miguel (n 77) 635.
190 Ibid 631.
191 Ibid 635.
192 Timothy J Stephens et al, ‘Hospital-level Evaluation of the Effect of a National Quality Improvement

Programme: Time Series Analysis of Registry Data’ (2020) 29(8) BMJ Quality and Safety 623, 631.
193 ‘National Quality Framework for Drug and Alcohol Treatment Services’ (n 1) 5.
194 Ibid 7.
195 Ibid.
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AOD treatment providers in Australia. The actioning of the NQF in all jurisdictions
would reinforce the Australian government’s commitment to improving the quality of
AOD treatment.

The pluralistic approach to the structural arrangements for monitoring and enforc-
ing the NQF may undermine the regulatory goal of improving the quality of AOD
treatment. The arrangements for monitoring and compliance of specialist AOD pro-
viders not receiving government funding largely arise under the Australian
Constitution, as each jurisdiction is responsible for making laws with respect to
health.196 However, these arrangements may negatively impact upon regulatory co-
herence between jurisdictions. Lessons can be learnt from the National Code of
Conduct for Health Care Workers (‘the Code’). This negative licensing scheme ‘sets
minimum standards of conduct and practice for all unregistered health care workers
who provide a health service’.197 Implementation of the Code was agreed in principle
in April 2013; however, it is yet to be rolled out uniformly across all Australian juris-
dictions.198 The then Health Ministers agreed that a national register of prohibition
orders would be created.199 Further, it was agreed there would be mutual recognition
of state and territory prohibition orders.200 To date, only New South Wales, Victoria,
Queensland, and South Australia have enacted the Code and mutual recognition of
prohibition orders is possible only between these jurisdictions. A similar situation may
arise where jurisdictions do not agree to uniformly monitor and enforce the NQF.
Some jurisdictions may take a firm policy approach to monitoring and enforcing the
NQF; others may take a softer approach or choose not to enact any change at all.
Differences between jurisdictions in the way the NQF is monitored and enforced may
encourage some providers to jurisdiction shop to avoid compliance costs. This may
result in patients being exposed to poor quality treatment. Providers may also avoid
delivering certain treatments due to high implementation costs placing further stress
on the number of services available.201 Further, privately funded and government-
funded organisations may be subject to different monitoring and enforcement mecha-
nisms under the NQF. This may result in the NQF being enforced differently
between jurisdictions and according to funding status.

The enforcement approach taken by each jurisdiction will be critical to preserving
trust in and promoting legitimacy in the NQF.202 Distinguishing between organisa-
tions based on funding status for the purpose of monitoring and enforcement may un-
dermine trust and legitimacy in the NQF. Government-funded and privately funded
providers may receive different sanctions for the same or similar breach of a standard.
These circumstances may give rise to the perception of procedural injustice, that is,

196 Australian Constitution s 51 (‘Australian Constitution’).
197 ‘National Code of Conduct for Health Care Workers’ Health Council (Web Page)

<http://www.coaghealthcouncil.gov.au/NationalCodeOfConductForHealthCareWorkers> (7 September
2021, date last accessed).

198 ‘Final Report: A National Code of Conduct for Health Care Workers’ Health Council (Web Report, 17 April
2015) 11 <http://www.coaghealthcouncil.gov.au/NationalCodeOfConductForHealthCareWorkers> (7
September 2021, date last accessed).

199 Ibid.
200 Ibid.
201 Veljanovski (n 7) 17, 34.
202 Black (n 103) 440.
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that the NQF will not be monitored and enforced uniformly across Australia, poten-
tially undermining its effectiveness. Further, the division of responsibility for monitor-
ing and enforcement creates further sources of governance across the sector.
Increasing the network of governance in this manner may not necessarily strengthen
governance. Instead, it will likely result in increased regulatory complexity, with the
NQF having no clear way of coordinating all jurisdictions or communicating with the
public at a national level.203

V . C O N C L U S I O N
This article has considered the key challenges to improving treatment quality in the
AOD treatment sector in Australia using a quality framework approach. Drawing on
research into the use of quality frameworks in the health and education sector, this ar-
ticle has identified several important challenges to improving quality in the AOD
treatment sector. First, minimum standards may not be sufficient to improve quality.
The NQF assumes that accreditation will improve quality yet, a portion of AOD treat-
ment providers currently hold accreditation as a condition of their funding arrange-
ments. This suggests a very narrow view of who may be responsible for poor quality
treatment within the sector. Consequently, there may be a need to strive for more
than just meeting the minimum standard of care to improve quality. Secondly, the
NQF does not provide a clear definition of ‘quality AOD treatment’. Research shows
that where quality initiative goals are poorly defined improvements in quality can be
difficult to implement and sustain. It is likely that the AOD treatment sector may ex-
perience similar difficulties and that this will be exacerbated by the choice of eight sets
of standards in the NQF. This may result in a lack of consistency in quality across the
sector more broadly. Thirdly, improvements in quality under the NQF will require
significant time and financial resources. Given that the sector is chronically under-
funded and under resources we can expect that any improvements in quality will take
time. The most significant challenge for improving quality, however, lies in how the
structural arrangements for monitoring and compliance will be managed. In the past,
a nationally consistent approach has been difficult to achieve where each jurisdiction
has been given responsibility for compliance and enforcement mechanisms. This arti-
cle has identified that there is no clear method for coordinating the NQF across juris-
dictions or communicating with the public. Whilst it is acknowledged that the NQF is
an improvement on existing quality mechanisms for the AOD treatment sector, the
following recommendations have been made:

1. ‘Quality of AOD treatment’ needs to clearly and consistently defined across
the sector

2. Reduce the number of accreditation standards AOD treatment providers
may choose from;

3. Accreditation standards may be performance based but should be more in-
dustry specific;

203 Devaney (n 119) 62.
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These recommendations focus on reducing uncertainty in the understanding and in-
terpretation of the NQF and improving consistency in the quality of treatment across
the sector. Minimising uncertainty is critical to the uptake and acceptance of the NQF
by the AOD treatment sector. As discussed, uncertainty in the interpretation of the
NQF by accrediting bodies and AOD treatment providers has the potential to nega-
tively impact upon the capacity of the sector to meet the demand for treatment. The
risk of uncertainty is greatest for organisations not previously accredited. As demand
for treatment services is high, and treatment has individual and societal benefits, it is
important that the sector be able to have the capacity to meet this demand.
Consequently, managing uncertainty in how the NQF is interpreted, monitored, and
enforced is important for service retention and availability.

4. Monitoring and enforcement mechanisms should not distinguish on the basis
of funding status. Rather these mechanisms should be implemented and
enforced uniformly across all jurisdictions concurrently without distinction be-
tween funding status.

Distinguishing the monitoring and enforcement of the NQF on the basis of funding is
based upon the assumption that existing regulatory mechanisms for publicly funded
AOD treatment providers are sufficient to protect patients from harm. Whilst it is dif-
ficult to rebut this point, differentiation of providers based on funding has the poten-
tial to negatively impact on the legitimacy of the NQF. Uniform national application
of the monitoring and compliance of the NQF overcomes the distinction between
publicly and privately funded organisations and the variations between jurisdictions.
Further, this approach reduces the existing regulatory complexity.

5. A body responsible for co-ordination of all jurisdictions and communication
with the public should be created.

A central coordinating body is required to support the uniform national approach to
monitoring and enforcement of the NQF. The NQF includes a National Directory of
accredited AOD treatment providers. However, there is still no single agency respon-
sible for communicating information regarding unregistered health care workers.204

Many unregistered health care workers are involved in the delivery of care in the
AOD treatment sector. A central body which has the capability of co-ordinating the
NQF and managing complaints nationally would overcome this gap in the current
governance structure.

204 A negative licensing arrangement is in place for managing conduct of unregistered health care workers un-
der the National Code of Conduct for Health Care Workers (the ‘Code’) in most jurisdictions in Australia).
Under this system, action may be taken against any individual that delivers a health service once a complaint
has been lodged with the statutory complaints body in the relevant jurisdiction. The purpose of the Code
was to provide a nationally consistent system for ‘prohibiting or limiting the practice when an unregistered
health practitioner’s impairment, competence or professional misconduct presents a serious risk to the pub-
lic’. However, not all jurisdictions have enacted the Code via statute: Public Health Regulation 2012 (NSW)
sch 3; Health Ombudsman Regulation 2014 (Qld) 5; Health and Community Services Complaints Regulations
2018 (SA) sch 2; Health Complaints Act 2016 (Vic) sch 2).
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